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CHAPTER 1

misconduct:  OPTIONS AND DUTIES OF THE COMMANDER

PART I ‑ COMMANDER'S OPTIONS
Introduction

At every level of command a number of options are available to a commander who is confronted by a military justice problem.  This part concerns the various measures for dealing with an accused prior to trial as well as an examination of the various forums and administrative measures which a commander may use.

A.
Pretrial Restraint

1.
In General.  Pretrial restraint is an actively developing area of the law.  Also, some locations have other specific rules or procedures.  Consult your local judge advocate.  What if a soldier in your unit has committed an offense under the Uniform Code of Military Justice?  What do you do with him or her pending court-martial?  The short answer is "[a]n accused pending charges should ordinarily continue the performance of normal duties within his or her organization while awaiting trial."  AR 27-10, para. 5-13a.  Specific circumstances, such as the need to ensure the soldier's presence at trial, to prevent criminal misconduct such as intimidation of witnesses, injury to others, or threatening the safety of the community or the effectiveness, morale, or discipline of the command, may move a commander to place a soldier under pretrial restraint.  UCMJ art. 10; R.C.M. 305(h)(2)(B).  As the soldier is presumed innocent until convicted, the restraint may not be punishment and must be the least restrictive restraint adequate to meet the circumstances which require the restraint.  UCMJ art. 13; R.C.M. 305(h)(2)(B)(iv).


2.
Types of Pretrial Restraint.  There are four types of pretrial restraint.  From least severe to most severe they are:



a.
Conditions on liberty.  Conditions on liberty are defined as "orders directing a person to do or refrain from doing specified acts."  R.C.M. 304(a)(1).  Conditions on liberty would include orders to a soldier not to go to the location of an offense or not to approach a victim of an offense or witnesses.  Conditions may be imposed separately or with other forms of restraint.  Imposing conditions on liberty does not trigger the 120-day speedy trial rule.



b.
Restriction.  Formally called "restriction in lieu of arrest," restriction is "the restraint of a person by oral or written orders directing the person to remain within specified limits."  R.C.M. 304(a)(2).  A soldier under restriction normally performs his or her usual duties.  Common terms of restriction are, "to your place of duty, company (or battalion) area, dining facility, and chapel."  Restriction triggers the 120-day speedy trial rule.  (If "tantamount" to confinement, it may trigger more stringent rules; see Part II, paragraph F).



c.
Arrest.  "Arrest" is defined as orders "directing the person to remain within specified limits."  R.C.M. 304(a)(3).  The limits of arrest are generally tighter than those of restriction and a person in arrest does not perform "full military duties," such as commanding, bearing arms, or serving guard, but may "do ordinary cleaning or policing, [or] routine training and duties."  R.C.M. 304(a)(3).  The distinction between "arrest" and "restriction" is largely a matter of degree and is important as arrest triggers more stringent speedy trial requirements.  The term of "arrest" as a form of  pretrial restraint is distinguishable from the common civilian meaning, which is to take into custody.  In military usage "apprehension" is the equivalent of "arrest" in civilian terminology.  Arrest triggers the 120-day speedy trial rule and may trigger more stringent rules (see Part II, paragraph F).



d.
Pretrial Confinement.  Pretrial confinement is the physical restraint of a soldier pending trial.  It also triggers the 120-day speedy trial rule and may trigger more stringent rules.  (see Part II, paragraph F).


3.
Administrative restraint.  Administrative restraint is not the same as pretrial restraint.  Limitations placed on a soldier for operational, medical, or other military purposes, independent of military justice are not pretrial restraint.  "Administrative restraint" placed on a soldier pending trial, however, will be scrutinized to ensure it serves purposes wholly independent of military justice.


4.
Authority to Order Pretrial Restraint.  Generally, any commissioned officer may order the pretrial restraint of an enlisted soldier.  Only the commander may order pretrial confinement of officers within his command.  Authority may also be withheld by a superior commander, which frequently occurs pursuant to local regulations.  The commander must review the decision to order to pretrial confinement within 72 hours.  Consultation with your legal advisor is always appropriate prior to imposing pretrial restraint.


5.
Pretrial Confinement.

a. In General.  As pretrial confinement is the most stringent pretrial restraint, specific procedures must be followed in putting a soldier in pretrial confinement.  "In any case of pretrial confinement, the SJA concerned, or that officer's designee, will be notified prior to the accused's entry into confinement or as soon as practicable afterwards."  AR 27-10, para. 5-13a.  Upon confinement, the soldier must be informed of the nature of the offenses for which held, the right to remain silent and that any statement made may be used against him, the right to civilian counsel at no expense to the United States and to assignment of military counsel, and the procedures by which the confinement will be reviewed.  R.C.M. 305(e).  A soldier charged only with an offense normally tried by a summary court-martial will not ordinarily be put in pretrial confinement.  When no court-martial charges are pending, a person pending administrative separation will not be placed in pretrial confinement. 

b. Requisites For Pretrial Confinement.  Pretrial confinement of a soldier is illegal unless:


[T]he commander has probable cause (reasonable grounds) to believe that


(i) 
An offense triable by a court-martial 
 has been committed;


(ii)
The person to be confined committed it;  and


(iii)
Confinement is necessary because it is foreseeable that:



(a)
The person to be confined will not appear at a trial, pretrial hearing, or investigation, or



(b)
The person to be confined will engage in serious criminal misconduct; and


(iv)
Less severe forms of restraint are inadequate.


In Europe and some other places, the power of subordinate commanders to order pretrial confinement is withheld by the General Court-Martial Convening Authority and delegated to the SJA.  The rationale for this delegation is that a military magistrate (usually a military judge) must review the pretrial confinement within 7 days of imposition to ensure it is legal.  If illegal, the soldier will be released.


"'Serious criminal misconduct' includes intimidation of witnesses or other obstruction of justice, seriously injuring others, or other offenses which pose a serious threat to the safety of the community or to the effectiveness, morale, discipline, readiness, or safety of the command, or to the national security of the United States."  R.C.M. 305(h)(2)(B).  


The soldier who is an "irritant" and a "pain in the neck" in the unit may not be confined on that basis, but the soldier who is a "quitter," who disobeys orders and refuses to perform duties, is an "infection" in the unit and may properly be confined.  R.C.M. 305(h) analysis.  Less severe forms of restraint must be considered first.  



c.
Commander's Memorandum.  When the commander (or the SJA, depending on local procedures) determines that the requisites for pretrial confinement are met, the commander must document the determination in a memorandum.  Trial counsel should assist in the drafting or editing of this important document, to which the reviewing magistrate gives great weight.  The "Checklist for Pretrial Confinement," DA Form 5112-R, satisfies the memorandum requirement.  AR 27-10, para. 9-5b(2).  



d.
Prompt Determination of Probable Cause.  Within 48 hours after a soldier enters pretrial confinement, a neutral and detached probable cause review of a warrantless apprehension must occur.  The review may be conducted by a commander who is not an accuser or otherwise involved in the case or by an official designated to approve a commander's pretrial confinement decision.  Local procedures will normally prescribe how the 48 hour review will be conducted.



e.
Review of Pretrial Confinement by the Military Magistrate (the "neutral and detached officer" of R.C.M. 305(i)(2)).  Within 7 days after a soldier enters pretrial confinement, the confinement will be reviewed by a military magistrate who will approve continued confinement or order the release of the soldier.  If a soldier is ordered released from pretrial confinement, he may not be confined again before completion of trial except upon discovery of new evidence or misconduct which justifies confinement either alone or together with all other available information.  


6.
Sentence Credit for Pretrial Restraint.  A commander should consider that, if convicted and sentenced, a soldier will receive day for day credit on the sentence for pretrial confinement and for restriction or arrest which is "tantamount" to confinement.  Restriction or arrest is "tantamount" or equivalent to confinement when the limits and conditions of restriction, taken together, show circumstances amounting to physical restraint.  When a soldier is restricted to a relatively small area (such as to a floor of a barracks), has sign-in requirements each hour, is escorted from place to place, and does not perform normal duties, the restriction is likely  tantamount to confinement.


In addition to the day for day sentence credit, a soldier will receive additional credit for pretrial restraint which violates R.C.M. 305 or Article 13, UCMJ.  R.C.M. 305 is violated when pretrial confinement or restriction tantamount to confinement is served as a result of an abuse of discretion or in violation of the procedural requirements of R.C.M. 305.  Procedural requirements include providing military counsel to a confinee upon request, a commander's properly applying the standard for restraint and documenting the decision in a memorandum.  R.C.M. 305(j)(2) and (k).  Further, imposing restriction tantamount to confinement may result in the soldier receiving day-for-day credit for the restriction tantamount to confinement, plus an additional day for day credit for failing to follow the procedural rules for confinement.


A soldier will also receive credit for pretrial restraint which violates Article 13, UCMJ, which prohibits punishment prior to trial.  When the conditions of pretrial restraint do not serve a legitimate, nonpunitive purpose, the restraint will be found to be punishment.  Specifically prohibited are wear of a special uniform, punitive labor, duty hours, or training.  R.C.M. 304(f).  Other forms of improperly singling soldiers out, e.g., mass apprehensions, may also violate Art. 13.


7.
Conclusion.  A soldier pending charges should ordinarily continue performing normal duties in the unit while awaiting trial.  If specific circumstances require pretrial restraint, the commander has ample tools available to meet the circumstances.  If a soldier is put in pretrial confinement or under restriction tantamount to confinement, he or she will receive day for day credit on their sentence.  If restraint is imposed in violation of certain procedural rules, or as punishment, the soldier will receive additional credit toward the sentence.

B.
Nonjudicial Punishment Under Article l5, UCMJ (see separate outline).

C.
Preferring Charges

Any person subject to the Uniform Code of Military Justice may prefer charges; commonly, however, the unit commander prefers charges.  A person subject to the Uniform Code of Military Justice "cannot be ordered to prefer charges to which he is unable truthfully to make the required oath on his own responsibility."  Thus, a superior commander may not order a subordinate to prefer charges in a particular case.  If a superior authority directs that charges be preferred, that superior authority becomes the accuser and, as explained later, is barred from convening a court-martial to try the charges.  When a superior authority has only an official interest in a case, he or she ordinarily will transmit the available information about the case to an officer of the command "for preliminary inquiry and report, including, if appropriate in the interest of justice and discipline, the preferring of any charges which appear to you to be sustained by the expected evidence."

D.
Summary Court-Martial

1.
Function.  The summary court-martial is the lowest level trial court in the military legal system.  A summary court-martial is designed for disposition of minor offenses under simple procedures.  It is composed of one commissioned officer.  The law specifies no particular grade for a summary court officer, and the powers are the same regardless of the individual's grade.  Ordinarily, the summary court officer is a senior captain or a field grade officer.  


A summary court-martial is normally convened by a battalion commander.  It may also be convened by anyone having the authority to convene a special or general court-martial.  The summary court officer is detailed by personal direction of the convening authority.


A summary court-martial may try only enlisted soldiers for any non-capital offense punishable under the Uniform Code of Military Justice; that is, for any offense for which the punishment is something less than death.  The summary court-martial, however, should be limited to relatively minor military offenses and often is used after an accused has been offered and refused nonjudicial punishment for the offense.


A summary court-martial may not try an accused over his or her objection.  Prior to trial, an accused should indicate on the summary court form in writing an acceptance of disciplinary action under summary court-martial.  If the accused objects to trial by summary court-martial, the summary court officer will note the objection and return the charge sheet to the convening authority for disposition.  If the accused consents to trial by summary court-martial, the summary court officer will proceed with the trial.


The punishment powers of the summary court-martial are outlined in the chart on page 1-22.  A summary court-martial may only confine enlisted soldiers who are serving in the grade of E-4 or below.


In a trial by summary court-martial, an accused is not entitled to be represented by military counsel but he does have the right to consult military counsel before the proceeding..  If the accused desires to be represented by a civilian attorney at no expense to the Government, the summary court officer should allow such counsel to be present.

2.  
Mechanics of Referral.  Charges are referred to summary court-martial by the convening authority.  This is accomplished by completing Section V (Referral; Service of Charges) on page 2 of the charge sheet (DD Form 458).  Completion of Section V is particularly important if charges are returned to the summary court-martial convening authority by a superior command with instructions to handle the matter at the lowest level.  Even if the case was referred to a higher court and subsequently withdrawn, the summary court-martial convening authority must actually refer the case to a summary court-martial by completing Section V.          


3.
Summary Court-Martial Procedure.  Trial by summary court​-martial is conducted according to the procedure outlined in R.C.M. 1301-1306 of the Manual for Courts-Martial.  This has been incorporated into DA Pam 27-7, which also provides a script that should be used if an accused pleads guilty, to ensure that the accused understands the meaning and effect of the plea.  The Military Rules of Evidence and the standard of proof of beyond a reasonable doubt do apply to summary courts-martial.


4.
Review.  At the conclusion of a trial by summary court-martial, the record of trial is forwarded to the convening authority for review.  Following this initial review and action by the convening authority, the summary court​-martial record is forwarded to the staff judge advocate at the supervisory general court-martial jurisdiction, usually division or installation level, for a further review.

E.
Special Court-Martial (Non-BCD)

1.
Functions.  The special court-martial is the intermediate court in our system.  It is normally convened by a brigade commander.  It has more sentencing power than the summary court​-martial, but less than the general court-martial.  Unlike the Article 15 and summary court-martial, an accused may not turn down a special or higher court-martial.


The punishment powers of the non-BCD special court-martial are outlined on page 1-22.  A special court-martial may not confine an officer.  


The membership of a non-BCD special court-martial may take any one of three different forms.  It may consist of (l) at least three members; (2) at least three members and a military judge; or (3) solely of a military judge if the accused so requests.  Special courts-martial are not currently tried without military judges.  In some instances an accused's request for trial by military judge alone may be denied by the military judge, but special courts-martial are tried by military judge alone in the vast majority of cases when requested.  If an enlisted accused requests that the court have enlisted membership, at least one-third of the court members must be enlisted soldiers.


The military judge of a special court-martial is detailed by the U.S. Army Trial Judiciary.  AR 27-l0, chapter 8, covers the detailing of military judges and their administrative and logistical support.


Trial and defense counsel are detailed for each special court-​martial.  The trial counsel need not be a lawyer (though in practice virtually always is); however, the accused has a right to representation by counsel who is a lawyer and certified by The Judge Advocate General.  As a matter of practice, both counsel are lawyers.  The administrative task of making counsel available is generally handled through the offices of the responsible staff judge advocate and senior defense counsel.


A special court-martial may try anyone subject to the Uniform Code of Military Justice for any non-capital offense made punishable by the Uniform Code of Military Justice; that is, for any offense for which the maximum punishment is less than death.  Special rules apply to referral of capital offenses to a special court-martial.  R.C.M. 201(f)


Charges are referred for trial by a special court-martial by completing the referral portion of Section V on page 2 of the charge sheet, as in the summary court-martial described above.


2.
Procedure for the Special Court-Martial.  Ordinarily, a military judge presides over the special court-martial.  In the rare event a judge is unavailable, the senior officer member present presides as president.

F.
"BCD" Special Court-Martial

1.
Distinctive Features of a "BCD" Special Court-Martial.  The "BCD" special court-martial is the same as the special court-martial outlined above except that this court-martial has the power to impose a bad-conduct discharge as punishment.  There are certain requirements which must be met before such punishment may be imposed.


For a special court-martial to have the authority to impose a BCD, a qualified defense counsel and a military judge must be detailed (unless a military judge could not be detailed because of physical conditions or military exigencies), and a verbatim record must be made.  Additionally, the general court​-martial convening authority must convene a BCD special court-martial.  In practice, all Army special courts-martial will have a military judge detailed to them.


2.
"BCD" Special as an Option.  The BCD special court-martial option provides a forum for cases in which a convening authority deems a punitive discharge warranted but does not feel that the charges are serious enough to deserve more than six months confinement.  Where the discharge is warranted and the case is referred to a special rather than general court, the effort that would have been expended by the Article 32 investigation process described below is saved.

G.
General Court-Martial

l.
Function.  The general court-martial is the highest level trial court in the military legal system and must be convened by a general court​-martial convening authority after receiving the formal pretrial advice of the staff judge advocate.  This court-martial tries military personnel for the most serious types of crimes.


The punishment powers of the court are limited only by the maximum punishments for each offense found in Part IV of the Manual for Courts​-Martial.  A general court-martial is the only court that can sentence an officer to confinement or a punitive discharge.


The general court-martial may take either of two forms.  It may consist of a military judge and not less than five members, or solely of a military judge, if the accused so requests.  The accused may elect trial by judge alone in all cases except those which are referred to trial as capital cases.  In all cases a military judge must be detailed to the court.  An enlisted soldier is also entitled to at least one-third enlisted membership upon request.


Trial and defense counsel are detailed for each general court-​martial.  Both the detailed trial counsel and defense counsel at a general court-martial must be lawyers certified by The Judge Advocate General.


2.
Article 32 Investigation.  No charge may be referred to a general court-martial until a thorough and impartial investigation has been made in accordance with Article 32, UCMJ or the accused waives the investigation.  The officer appointed to conduct this investigation should be a field grade officer or an officer with legal training and experience.  Many commanders appoint line officers in all cases except the most complex in order to educate young officers in the procedures of our military justice system.  The purposes of the investigation are to inquire into the truth of the matters set forth in the charge sheet, to determine the correctness of the form of the charges, and to secure information upon which to determine the proper disposition of the case.  The Article 32 investigating officer performs a judicial function and must obtain legal advice from a source not involved in prosecution or defense functions.


The investigation will be conducted with the accused present and represented by a defense counsel.  After the investigation, a report of investigation will be made to the officer directing the investigation.  The recommendations of the Article 32 investigating officer are advisory only.  The Article 32 investigation is discussed more fully in Part II of this chapter.

H.
Dismissing Charges

Charges should be dismissed whenever the preliminary investigation reveals that the charges are trivial or unfounded. They should also be dismissed when no further action is deemed warranted; for example, if administrative separation is more appropriate, the charges should be dismissed.  Dismissal of charges is within command discretion and if such dismissal is later deemed inappropriate, the charges may be restored.

I.
Discharge In Lieu of Court-Martial (Chapter 10)

1.
General.  Administrative separations are important tools for dealing with minor offenses.  Most separations are accomplished before charges are ever preferred against a soldier.  One separation, the Chapter 10, is especially designed to operate after charges are preferred, but before action by the convening authority.


2.
Discharge in Lieu of Court-Martial.  AR 635​-200, chapter 10, provides that an individual who is charged with an offense or offenses punishable by a bad-conduct discharge or dishonorable discharge may submit a request for discharge in lieu of trial by court-martial.  The general court-martial convening authority is the approval and disapproval authority for these requests.  A single exception allows delegation of approval authority to the special court-martial convening authority in limited cases.


The request is initiated by the accused and is forwarded through channels, with intermediate commanders recommending approval or disapproval.  If approval is recommended, the type of discharge also is recommended.  A discharge under other than honorable conditions normally is issued, but either an honorable or general discharge is also authorized.  Several items ordinarily accompany the form; the individual's unit commander is responsible for aiding the accused in obtaining this information.  For example, the request should include a copy of the court-martial charge sheet (DD Form 458), a medical report, all reports of investigation, a statement as to the accused's mental responsibility (often a psychiatric evaluation), and the recommendations of subordinate commanders.


This administrative option must not be used indiscriminately.  In the words of the regulation:


Commanders . . . must be selective in approving of requests for discharges in lieu of trial by courts-martial.  The discharge authority should not be used when the nature, gravity and circumstances surrounding an offense require a punitive discharge and confinement.  Nor should it be used when the facts do not establish a serious offense, even though the punishment, under the Uniform Code of Military Justice, may include a bad-conduct or dishonorable discharge.  Consideration should be given to the soldier's potential for rehabilitation and his or her entire record should be reviewed before taking action. . . .  Use of this discharge authority is encouraged when the commander determines that the offense is sufficiently serious to warrant separation from the Service and the member has no rehabilitation potential.  (AR 635-200, para. 10-4)

J.
Pretrial Agreements with the Accused

l.
Definition.  Negotiated pleas are an integral part of the military justice system.  A negotiated plea is an agreement between the accused and the convening authority to the effect that the accused will plead guilty in exchange for some favorable action by the convening authority--generally a promise to limit an approved sentence.       


2.
Advantages.  A commander may question why to agree to anything if the chances are good that the Government will prevail.  One obvious advantage is that a plea of guilty results in saving time and personnel involved in processing charges.  Also, there are specific considerations in some trials, such as the fact that a distant witness will not have to appear at trial.  Thus, economy results from such an agreement.  The chance for reversible error in a guilty plea case is considerably less than it is in a contested case.


3.
The Rights of the Accused.  An accused's guilty pleas must be entirely voluntary.  Because of the possibility of abuse, it is essential that the accused's rights are fully protected when entering into a pretrial agreement.  The agreement is written so that the court and the reviewing authorities know exactly what was agreed upon.  In addition, because the agreement involves the rights and prerogatives of both the accused and the convening authority, both individuals must personally sign the agreement.


4.
Illegal Actions.  An accused may not be forced to plead guilty to any specification.  For example, it is illegal for a convening authority to prefer a number of multiplicious charges and then drop some of them in exchange for a plea of guilty.  Only the convening authority can enter into a pretrial agreement with the accused.  Subordinate commanders must avoid "promises" or "deals" that could be construed to bind the convening authority in some sort of pretrial agreement.


5.
Permissible Agreements.  In exchange for a plea of guilty by the accused, the convening authority will often agree to (a) reduce the offense charged to a lesser included offense; (b) withdraw certain specifications; or (c) agree to approve only a particular sentence.  If the convening authority agrees to approve a particular sentence, such as confinement for two months, the accused gets the advantage of the agreed-upon sentence or the sentence of the court, whichever is less.  Thus, if the court imposes a sentence of three months, the accused is confined for only two months because of the agreement.  If, on the other hand, the court imposes a sentence of only one month, the accused is confined for one month because he gets the advantage of whichever sentence is less.


6.
Criticism.  Critics generally object to plea bargaining for two reasons:  (1) it forces innocent people to plead guilty to offenses they did not commit; and (2) serious criminals get off with light sentences.  In the military, a service member must admit under oath in open court every element of the offense before the military judge will accept his guilty plea.  This process is called the providence inquiry.  To prevent agreeing to a light sentence for a serious criminal, convening authorities should approve only those sentence limitations that are just and appropriate under the circumstances.  Your legal advisor will assist you in making this determination.

PART II ‑ COMMANDER'S DUTIES
Introduction

Upon receiving a charge sheet with its allied papers, a commander must examine the file and determine a proper course of action.  If the commander decides to refer a case to trial, the commander must perform the duties described below.

A.
Ensure There Is a Case

l.
Ensure That Charges Allege Offenses.  One of a commander's most irritating experiences is to send charges to trial only to have the military judge dismiss the case for failure to state an offense.  The result is that the soldier who is a disciplinary problem will return to the unit.  The responsibility for properly alleging an offense rests at the company level.  Your trial counsel must check all specifications prior to preferral.


If all elements of the offense are not implied or specifically alleged in the specification, the specification is deficient and subject to dismissal by the military judge.  Even if the military judge does not dismiss the specification, findings of guilty to specifications that do not allege an offense will be reversed on appeal.  Failure to allege an offense is not remedied by a plea of guilty or proof of guilt beyond a reasonable doubt, nor is it waived by a failure to object.  Careful examination of the specification before trial prevents this error and permits corrective action. 


Part IV of the Manual for Courts-Martial contains a description of the various offenses under the Uniform Code of Military Justice.  Each description also includes a discussion of the proof required for a conviction.  The elements of the offense are those facts that the Government must prove beyond a reasonable doubt.


The practice of charging several separate offenses from what is basically a single transaction is called multiplicious charging and is prohibited.  For example, if a soldier enters a billet at night and steals three items from someone's locker, charge the soldier with one larceny of three items, not three separate larcenies.  Multiplicity is a difficult area of the law and the trial counsel should review all charges prior to preferral to prevent multiplicious charging. 


Also avoid duplicity, that is, alleging more than one offense in a single specification.  If a soldier assaults Jones at l500 and at l530 assaults Smith, he has committed two separate offenses and should be charged with two different specifications of assault.  Again, if there is doubt as to what to charge, consult your trial counsel. 


2.
Ensure Thorough Investigation.  Trial results are based upon evidence admitted at trial.  Without enough evidence, there is no conviction.  Too often a case will seem to fit together immediately based upon the circumstantial evidence of the moment or the commander's close proximity to the situation.  It is natural to suspect that a soldier who has been a disciplinary problem is the one who committed a particular offense.  It is even more inviting to assume that this soldier can be convicted of that offense.  In fact, there must be admissible evidence to support each of the allegations in the specification.


At trial each element of an offense must be established by competent evidence beyond a reasonable doubt.  Many proof problems concern witnesses.  A witness who is not available or not credible is of little use.  A convening authority should inquire of the S-l or legal specialist as to the nature and whereabouts of the witnesses.  It is also important to ensure that key witnesses do not PCS or ETS prior to trial.  Immediately notify the trial counsel of witnesses who may be unavailable for trial because of separation from the unit so they may legally preserve the evidence for example via deposition.  The law requires the presence of material witnesses when requested by an accused, so potential defense witnesses should also be identified and their evidence preserved.  If a material defense witness was properly requested but not produced at trial, the case is subject to abatement or dismissal.


Although an investigation must be thorough, it is not necessary for a commander to await the results of a CID laboratory analysis before forwarding the charge sheet.  If a soldier has been found in possession of marijuana and the company commander desires to charge the soldier with a violation of Article l12a, UCMJ, the commander should process the charge sheet and send it forward even though the lab analysis is not  completed.  The notion that one must await the lab analysis is common in the Army and superior commanders should make their subordinates aware that there is no such requirement.  Of course, the lab analysis frequently is required for proof of the offense at trial, but this is not a reason to delay processing the charge sheet.


Command emphasis is required for expeditious and accurate processing of charges.  Military Police and CID Reports of Investigation, if available, should be forwarded with the charges.  If these investigative reports are not completed when the company commander is ready to forward the charges, forward the charges with a statement saying that the reports will follow when they are available.  Initial and interim reports, as well as the underlying witness statements, should accompany the charge sheet.  Under no circumstances should a commander delay the forwarding of charges until completion of the final MP or CID Report.  

B.
Disposition of Charges

l.
Referral to Trial.  Where trial by court-martial is warranted because of the accused's prior record, the seriousness of the offense, and the needs of justice and discipline, the convening authority may dispose of the charge by referring it for trial by court-martial.  The referral of a case to trial is accomplished by an appropriate endorsement on page 2 of the charge sheet, authenticated by the signature of an adjutant under the command line of the convening authority.


The determination to refer a case to trial is not governed by any hard and fast rules.  Each accused's case must be separately studied, and disposition made on an individual basis.  The application of policies requiring that the cases of all persons committing certain offenses be referred for trial to a particular type of court is forbidden.  The determination to refer a case to trial must be based on probable cause that an offense was committed and the accused did it.  The convening authority must personally make the decision to refer a case to trial; delegation of this decision making authority is not allowed.


2.
Considerations Affecting the Decision.  In deciding what options are appropriate for disposition of alleged misconduct, a commander must consider several factors.  The Manual for Courts-Martial mandates referral to the lowest court-martial which can adjudge an appropriate punishment.


In determining which court is the lowest court-martial which can adjudge an appropriate punishment, consult the Maximum Punishments Chart in Appendix 12 of the Manual for Courts-Martial.  It lists the maximum punishments for each offense.  A quick look at this table will indicate that a violation of Article 121, UCMJ, larceny, is more serious than a three-day AWOL.  The amount of punishment is one factor that the convening authority should consider.


It is also necessary to understand the jurisdictional limitation of the court to which a case is referred.  For example, a case which warrants referral to a court that can confine an officer should not be referred to a special court-martial, which cannot confine an officer.  Court-martial jurisdictional punishment limitations are set out on page 1-22. 


The commander must carefully analyze the nature of the offense and must treat the offense in a manner that ensures that the policies described above are implemented; a summary court-martial is not appropriate for a serious civilian‑type offense, nor is a BCD special court-martial normally appropriate for a minor military‑type offense.  Balancing discipline and justice, there should be consistency in military justice matters.


A commander should analyze the offense to determine if an individual victim is involved, as in an assault, or if the crime has no individual victim, such as AWOL.  Also, a commander should look to see what injury or threat, if any, was inflicted upon the  victim.  An assault that results from an argument in the NCO Club in which the argument was initiated by the victim is perhaps not as serious as an assault where the victim was minding his or her own business and was assaulted for no reason at all.  Whether a commander administers equal and effective justice to the unit depends in large measure upon how well the commander comes to a reasoned decision based on proper analysis.  A commander who sends a simple military disorder to a general court-martial because the accused is a chronic troublemaker but disposes of a serious aggravated assault by special court-martial creates an impression that military justice is not fairly administered.


In deciding upon an action or a recommendation, a commander should take into account the character and prior service of the accused.  A number of the soldiers who commit offenses are very young and on their own for the first time.  Many still have a good deal of maturing to do.  Thus, in some cases, a 30-year-old who becomes involved in the black market on his third tour to Korea should be dealt with more severely than an l8-year-old who had never left home before being assigned to Korea.  In other cases, an older soldier with a long record of good service may merit a less severe disposition.


In addition to the soldier's age, a commander should look into the accused's military and civilian history.  If a commander pursues a policy of giving everyone the "max," that commander's military justice system will have no flexibility.  Soldiers who have never been in trouble before may become a permanent problem to the command if they do not feel that they were dealt with fairly by the system.  Thus, it generally is unwise to impose the "max" under Article l5, UCMJ, upon a soldier who has committed his first offense by failing to report to a formation.  The offender's prior military and civilian record is, of course, only one of a number of factors that the commander must consider.


An offender's mental state is also a matter to consider.  This may include mental disease, intoxication, or merely low intelligence.  A commander, upon examining a file, may discover that a chronic AWOL offender has a GT score of 80 and, upon interviewing the individual, may find that the soldier just does not understand the responsibilities to the unit.  If there is reason to believe that an individual is not mentally responsible, a sanity board should be convened under the provisions of R.C.M. 706 of the Manual for Courts-Martial.


A number of environmental factors may have influenced the actions of an accused.  Before referring a case to trial, the convening authority should inquire into any problems the soldier has.  Perhaps the accused stole a small amount of money because of family financial problems.  While a "personal history" is often included with the allied papers, it is sometimes incomplete and inaccurate.  The convening authority should carefully review the personal history and make an additional inquiry into the soldier's background if warranted.


The convening authority should consider any rehabilitation the soldier demonstrates.  In the case of a chronic offender with no hope of rehabilitation, it may be appropriate to refer the case to a court-martial that can adjudge a punitive discharge.  If the soldier has performed well since the commission of the offense and seems to have rehabilitation potential, a referral to special court-martial might be appropriate.


In addition to considering the nature of the offense and the background of the offender, a commander should consider a number of command factors in disposing of a case.  The recommendations of subordinates should be given due weight.  The subordinates are closest to the situation and most likely know the facts.  Generally, commanders rely greatly upon recommendations of their subordinates.  As with everything else in military justice, however, such reliance should be tempered by caution.  In addition to being closer to the facts, subordinates are also plagued by having troublemakers in their units.  A court-martial may just be an easy way to get rid of an unwanted soldier.


Consider the previous disposition of similar offenses within the same command.  The administration of justice should be even-handed.  If one soldier is given an Article l5 for an offense and another soldier is given a special court-martial for the same offense under the same circumstances, soldiers may perceive the justice system within a command as unfair.


A commander should determine whether or not an offense is a product of ineptness or unsuitability.  If this is the case, perhaps an administrative separation is the proper course of action.  Consider also whether the individual can continue to perform in the Army or whether separation is appropriate.  If a separation is appropriate, the next inquiry is whether a punitive or administrative separation is warranted.


Another consideration is what impact, if any, the offense under consideration has had on unit morale.  A commander may be confronted with an l8​-year-old accused of low intelligence who has written several bad checks at the very time that the bad check rate of the command is higher than it has ever been.  A commander should consider all of the factors involved and avoid the temptation to jump immediately to the discipline and morale of the unit as the primary reason for a decision to court-martial the accused.


3.
Alternative Dispositions.  Upon receipt of a charge sheet and allied papers, a battalion or brigade commander has three basic choices in disposing of the charges:



a.
The commander may return the charges to the subordinate commander for whatever action the subordinate deems appropriate.  This action would follow in a situation where the battalion or brigade commander did not feel the offense was as serious as did the subordinate commander.  Remember that the higher commander cannot direct the lower commander to take a particular action, e.g., give an Article 15.



b.
The battalion or brigade commander may dispose of the charges at his own level.  A commander who pursues this course should review the options outlined in this chapter and select the one most appropriate for disposition of the charges.



c.
The commander may feel that his or her power is inadequate to handle the case.  If so, the commander must forward the case to a superior authority whose judicial powers are greater.  For example, if a special court-martial convening authority believes that a punitive discharge is warranted, he must forward the charges to a general court-martial convening authority, the only authority who can convene a "BCD" special or a general court-martial.

C.
Article 32 Investigating Officer

l.
Before Referral to General Court-Martial.  An Article 32 investigation, or defense waiver thereof, is required before any charge may be referred to a general court-martial.  Any convening authority may appoint an Article 32 investigating officer, but in practice it is the special court-martial convening authority who normally performs this duty.


2.
Functions and Duties.  The investigating officer's functions are:  (l) to make a thorough and impartial investigation into the truth of the matters; (2) to consider the correctness and the form of the charges; and (3) to recommend a proper disposition of the charges in the interest of justice and discipline.


The duties of an Article 32 investigating officer should take precedence over other military duties.  Officers detailed to perform these duties must be familiar with the contents of DA Pam 27-l7, Article 32, UCMJ, and R.C.M. 405, Manual for Courts-Martial.  In preparing for and conducting the investigation, the investigating officer must bear in mind that he or she is performing a judicial function.  The investigating officer must be impartial in appearance and in actuality.


3.
Legal Advice.  The Article 32 investigating officer should seek legal advice from an impartial judge advocate, who is assigned by the staff judge advocate to perform this function.  This judge advocate officer should be consulted prior to the investigation and whenever advice is needed thereafter.  The investigating officer must not rely upon the trial or defense counsel for legal advice.  The investigating officer must make his own conclusions and recommendations.


The accused may be represented at the Article 32 investigation by (1) a detailed military lawyer, (2) a military lawyer of the accused's own selection if that counsel is reasonably available, or (3) a civilian lawyer provided by the accused at no expense to the Government.


Counsel may also be detailed to represent the Government at the Article 32 investigation.  Such counsel represents a party to the investigation just as the defense counsel and should not be relied upon by the investigating officer for legal advice.  Remember, the investigating officer should obtain legal advice from a judge advocate who does not represent either party.


4.
Procedure.  Generally, the testimony of the witnesses given at the investigation is summarized by a legal specialist.  In certain instances an accused may be entitled to the presence of live witnesses in lieu of sworn statements in the file.  The investigating officer should have the services of a clerk to summarize the substance of what the witnesses say.  A verbatim record is not required.   In certain cases, however, the officer appointing the Article 32 investigating officer may desire to have the entire proceedings tape-recorded or reported verbatim by a court reporter.  Where the proceedings are taped, great care should be taken to safeguard the tapes until after the accused's trial.  In addition to hearing witnesses, the investigating officer will examine any documentary evidence in the case.  


The Article 32 investigating officer considers the evidence from both sides and makes recommendations based upon that evidence.  The conclusions and recommendations of the Article 32 investigating officer along with a report of investigation and attached exhibits are submitted on DD Form 457 to the officer who directed the investigation.  This officer is free to accept or reject the recommendations; they are advisory only.  

D.  
Appointment of Court Members

1.  Basic Policies.  Some commanders regard court-martial duty as an unnecessary burden.  They may seek to avoid this important duty or select members whose absence will least disrupt unit operations.  Such members are normally those least useful to the command.  A commander can make no greater mistake than to disregard the primary policy for selection of members, that is, those with the best qualifications.  Appoint as court members those who are best qualified by reason of age, education, training, experience, length of service, and judicial temperament.  Note that rank is not a permissible qualification.  This selection is made personally by the convening authority.  As a general rule, a convening authority will avoid the appearance of "packing" the court-martial if he or she selects court members with a wide variety of ranks, ages, and job positions.


Certain individuals may not serve as court members.  For example, an accuser (one who prefers charges), an investigating officer, or one who has acted as counsel for either side in the case.  In addition, AR 27-10, chap. 7 prohibits chaplains and inspectors general from serving as court members, and generally precludes the selection of officers in medical fields.


2.
Other Considerations.  Attempt to appoint officers from another unit who are unfamiliar with the accused and the offense.  The accused is entitled to an impartial court.  To avoid the appearance of evil, officers who deal closely with disciplinary matters within the command, such as military police, should not normally be selected as court members.  For these same reasons it is unwise for a summary court-martial convening authority to appoint his or her executive officer as the summary court officer.  Arrangements should be made to appoint an impartial officer from another battalion.  Upon request, an enlisted accused is entitled to have at least one-third of the membership of the court composed of enlisted soldiers, from a different company-sized unit.


The selection of court members by convening authorities is the focus of much criticism by civilians, and every effort should be made to avoid any charge of unlawful command influence in the selection of court members (see Chapter 3).

E.
Pretrial Requests of the Convening Authority

1.
Severance.  A request for severance may arise where two or more accused are being tried together.  In such a case, one accused may ask to be tried separately by requesting a severance.


An accused may seek a pretrial severance for several reasons.  For example, the evidence against one co​-accused may be more prejudicial.  An accused may also want a separate trial in a case where  the defense desires to use the testimony of the co-accused.  In such a case the accused does not want the defense witnesses being judged by the same court hearing his or her case.  If one accused is also charged with an unrelated offense, the co-accused may desire a separate trial.  


The convening authority should carefully consider the reasons set forth by the accused for a severance and grant the request on a showing of good cause.


2.
Change of Venue.  A request for a change of venue is a request to move the location of the trial.  Once a case is before a military judge, the judge decides such requests.  Initially, however, the trial site is selected by the convening authority.  The reasons an accused might make such a request include an allegation that the accused cannot get a fair trial at the present location of the trial due to local publicity.  The burden rests with the accused to convince the convening authority that local prejudice exists, but a convening authority should seek the advice of a judge advocate before making a determination.


3.
Amendment of the Specification.  Occasionally a case will work its way through the entire pretrial process and still contain a defective specification.  In this event the trial counsel may request to amend the specification to correct the defect.  If trial counsel recommends dismissal or amendment of a specification due to insufficient evidence, the convening authority should normally accede to this request.  If the specification will mislead the accused or fail to protect against a second trial for the same offense, the request to amend should be granted.


4.
Immunity.  Witnesses whose testimony may incriminate themselves have a right to refuse to testify; a grant of immunity, however, can overcome this right.  Once immunity is properly granted, it is possible to order a witness to testify.  Only the general court-martial convening authority has the power to grant immunity, although there are circumstances where the Department of Justice must approve such a grant.  


5.
Psychiatric Examination.  In some cases it is desirable to have the accused examined by a psychiatrist to determine if he or she was mentally responsible at the time of the act or at time of trial.  The law does not permit the conviction of one who was not mentally responsible at the time of the act or at time of trial.  If there is any question as to the mental status of the accused at the time of the commission of the offense or at the time of trial, the convening authority should arrange for a psychiatric examination of the accused.  


Either counsel or some other appropriate party may bring the question of an accused's mental status to the attention of the convening authority, e.g., the Article 32 investigating officer.  The board is composed of physicians and conducts an inquiry into the mental condition of the accused.  At least one member of the board should be a psychiatrist.  Any request for such a board should be coordinated with the judge advocate serving the command.

F.
Speedy Trial

1.
In General.  After an offense occurs, effective law enforcement and discipline require that a timely inquiry be made into the incident by the company commander while the facts are fresh and any appropriate charges be brought and expeditiously resolved.  Delay in investigation and disposition of offenses undercuts morale and discipline.  Also, an accused soldier has a right to a speedy trial.  If the government violates an accused's right to a speedy trial, the charges may be dismissed.


2.
Speedy Trial Rules.  There are several rules which define an accused's right to a speedy trial.  Under R.C.M. 707 all accused soldiers must be brought to trial within 120 days after the earlier of imposition of restraint, preferral of charges, or entry on active duty under R.C.M. 204.  Prior to referral of the charges, the convening authority may grant delays requested in advance by either the government or defense.  Prior to granting a delay, the opposing party must be given an opportunity to respond.  The convening authority should reduce to writing any decision to grant a delay, the supporting reasons, and the applicable dates.  Any period of an approved delay may be excluded from the 120 day period.


Although R.C.M. 707 prescribes a 120-day rule, Article 10, UCMJ, has a more stringent rule if an accused is in pretrial confinement, arrest, or restriction tantamount to confinement.  The government has no grace period.  From the first day of confinement or arrest, it must exercise reasonable diligence in bringing the charges to trial.


3.
Avoiding Speedy Trial Problems.  As a general rule, the commander should seek to have cases resolved within 90 days of the day of an incident, and even more quickly if circumstances permit.  Immediately upon learning of an incident, the company commander should begin the preliminary inquiry called for by R.C.M. 303.  As appropriate, law enforcement assistance should be requested.  Early coordination should be made with the unit's supporting judge advocate.  If pretrial restraint is necessary, the commander should coordinate with the judge advocate prior to imposing pretrial confinement or as soon as practicable after imposing arrest or restriction.  Any witnesses needed for trial must be identified and put on hold.  Case files should be handcarried.  Necessary charges should be forwarded without waiting for final MP or CID reports.  Timely action from incident to final disposition will best serve law enforcement, discipline, and the right to a speedy trial.

misconduct:  OPTIONS AND DUTIES OF THE COMMANDER
TEACHING OUTLINE
I. INTRODUCTION. 
II. TRENDS.  (see appendix charts).
III. PROCESS AND OPTIONS.
Act of misconduct occurs.
Investigate.
Preliminary (informal) investigation.  R.C.M. 303 (aka “Commander’s Inquiry”).

“Upon receipt of information that a member of the command is accused or suspected of committing an offense . . . triable by court-martial, the immediate commander shall make or cause to be made a preliminary inquiry into the charges or suspected offenses.”

AR-15-6 Investigation alternative. 

Distinguish from Article 32, UCMJ; R.C.M. 405.

“[N]o charge or specification may be referred to a general court-martial for trial until a thorough and impartial investigation of all the matters set forth therein has been made in substantial compliance with this rule.”  R.C.M. 405(a).

May be directed by any court-martial convening authority, but usually directed by Special Court​-Martial Convening Authority.
Accused and defense counsel entitled to be present.  Trial counsel may attend.
Commander’s call:
Investigating Officer (company or field grade, JAG or line).
Delays
Witness Requests
Open or closed?
BOTTOM LINE.  Get the facts expeditiously .  Company commander can do some investigations; okay to do 15-6 investigation if not sure a criminal offense has been committed.  

Consider command alternatives.  Who decides what, and when, and why?  See R.C.M. 306(b) factors.
No action/dismissal.

Nonpunitive/adverse administrative action.

Flag.
Letter of reprimand  (local/OMPF).
Bar to Reenlistment (impose/appeal/lift).
Relief for cause.
Administrative separation (which chapter, type of discharge, notification or board).
Nonjudicial punishment (summarized, company-grade, field-grade, suspend punishment, filing determination, appellate action).

Judicial action.  Summary, Special, BCD Special, General Court-Martial

RCM 306(b) Factors:

character and service of accused
 nature of offense, 
effect on unit G-O-D, 
appropriateness of punishment allowed, 
motive of accuser/victim, 
reluctance of victim to testify
cooperation of accused
treatment of similar offenses 
admissibility of evidence
other issues
Pretrial Restraint.  R.C.M. 304.
Types of pretrial restraint.  R.C.M. 304(a).

Conditions on liberty (versus corrective training).
Restriction (versus pulling pass privileges).
Arrest.
Pretrial confinement.
BOTTOM LINE.  Restriction starts 120 day speedy trial clock.  Pretrial confinement, arrest or restriction tantamount to confinement start a more stringent clock.
Only grounds for pretrial confinement:  accused likely to flee or to commit additional serious criminal misconduct.

Who may order pretrial restraint?  R.C.M. 304(b).

Of officers - commander to whose authority they are subject.  May not be delegated.
Of enlisted soldiers - any commissioned officer.  May be delegated to NCO.
Magistrate and Judicial Review.
Credit for Pretrial Restraint.

Accused in pretrial confinement receives day for day credit against sentence to confinement.
Accused also receives day-for-day credit against sentence to confinement for restriction “tantamount to confinement,” e.g., sign in every hour, escort to leave room, etc.
Speedy Trial Discussion.
”120-Day Rule.”  R.C.M. 707.

The accused shall be brought to trial within 120 days after the earlier of:  
preferral of charges, or 
the imposition of restriction, arrest or pretrial confinement.
(Note:  Conditions on liberty do not start 120-day clock)

Entry on active duty under R.C.M. 204 (Reservists).
Defense delays are excludable.  
Request and approval of delays must be in writing and approved by convening authority (pre-referral) or the military judge (post-referral).
Remedy - dismissal of charges.
Pretrial confinement, arrest, or restriction tantamount to confinement require government to bring charges to trial in a reasonably diligent manner.  Can have a speedy trial violation in less than 120 days.  Remedy is dismissal. 

Fewer rules for administrative action.  Standards are due process, fundamental fairness, and reasonableness. 

Trial Options:  
Request for Discharge in Lieu of Court-Martial.  Chapter 10, AR 635​-200.

Requirements.
Offense must carry a punitive discharge as a possible punishment or,
Combination of charges would permit a BCD under R.C.M. 1003(d) and case is referred to a court authorized to adjudge a punitive discharge.
Only a GCM convening authority may approve or disapprove.
Type of discharge - usually Under Other than Honorable Conditions.
When to recommend/accept?:  Some examples: Unlikely court will give much of a sentence; saves child victims from testifying; precludes massive outlay of resources; unit preparing to deploy, if no negative effect on command disciplinary climate.
Pretrial Agreements.  R.C.M. 705.

Made between accused and convening authority.
When to accept?  Some examples: good sentence; saves resources; speeds process, reluctant witnesses.
Increasing flexibility regarding possible terms of agreement: e.g. reduction, confinement or forfeitures, rehabilitation, restitution, deferral, unlawful command influence.
Counter-offers permitted.
Alternative to administrative separation boards.

Settle for more favorable discharge to avoid board.
Informal pretrial agreement:  The “Charticle 29”.
Court and Board Member Selection.  R.C.M. 502, 503.
Court Members.

Convening authority shall detail as members those who are “best qualified . . . by reason of age, education, training, experience, length of service, and judicial temperament.”  Art. 25(d), UCMJ.
Rank is an impermissible consideration.
Considering race and gender are permissible if motivation is legal (proper).
Administrative Board Members.

Different rules:  minority member, MOS member, reserve member.

Other officer selections:

Summary Court Officer.
32b Investigating Officer.
15-6 Investigating Officer.
Other Military Justice Personnel:

Trial Counsel - detailed by SJA.
Defense Counsel - detailed by Senior Defense Counsel.
Military Judge - detailed by Trial Judiciary.
Post-Trial/Board Action on Findings and Sentence.  R.C.M. 1107.
Appellate authority for many adverse administrative actions.

Administrative Board discretionary powers.

Article 15 appellate authority.

Article 32b discretionary review and recommendation. 

Post-trial authority: (consult JA first).

Convening authority must take action on the sentence; action on the findings is discretionary.  Personal to convening authority.
Clemency: 
Findings - convening authority may set aside finding of guilty or change to lesser included offense.

Sentence - convening authority may disapprove sentence in whole or part.  Cannot increase sentence.

Submissions by defense:  must review.

Do not consider adverse matters outside record unless defense is notified.

Post-trial confinement begins on date it is adjudged.  Convening authority or, if authority is delegated, trial counsel orders soldier into post-trial confinement.
Forfeitures.  Automatic maximum forfeitures if more than six months confinement or any confinement and discharges.
Start 14 days after sentence or CA’s action.
CA may waive forfeitures for additional six months for accused with dependents and order money be paid directly to them.
Excess leave.
Post-trial sessions—fix trial mistakes prior to initial action.
IV. FINAL THOUGHTs.
Commander owned and operated system.
Dual goals:  Justice and Discipline.
Quasi-judicial role.
Each case individually considered in the context of a consistent disciplinary philosophy.
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ARMY-WIDE COURTS-MARTIAL STATISTICS

FY90
FY91
FY92
FY93
FY94
FY95
FY96
FY97
FY98
GCM
1,451
1,173
1,168
915
843
825
789
741
685

BCD
771
585
543
327
345
333
329
312
273

SPCM
150
92
70
45
32
20
28
13
14

SCM
1,121
931
684
364
349
304
238
396
489


_____
_____
_____
_____
_____
_____
_____
_____
_____

TOTAL
3,493
2,758
2,465
1,651
1,569 
1,482
1,384
1,462
1461

CHAPTER 10
FY89
 FY90
 FY91
FY92
FY93
FY94 
FY95
FY96
FY97
FY98

4,110
4,318
3,062
2,887
2,472
2,153
2,264
2,565
2558
2771

CHAPTER 14
FY89
 FY90
 FY91
FY92
FY93
FY94 
FY95
FY96
FY97
FY98

8,991
8,189
6,154
5,910
5,224
4,949
4,810
4,871
4,486


NONJUDICIAL PUNISHMENT STATISTICS

FY90
FY91
FY92
FY93
FY94
FY95
FY96
FY97
FY98

ART 15s 
76,152
60,269
50,066
44,207
41,753
38,591
36,622
39,907
41,447

OFFICER MISCONDUCT

 FY90
FY91
FY92
FY93
FY94
FY95
FY96
FY97
FY98

GCM
27
 45
28
32
23
32
26
30
16

SPCM
0
  1
0
0
1
0
0
0
1

ART 15s
220
254
179
145
83
91
86
82
112

GENERAL COURTS-MARTIAL
  Rate/ 
 Conv
Disch
Guilty
Judge
Courts
Drug    
Child 
FY      
Cases
  1000    
 Rate
Rate
Pleas
Alone
w/Enl.
Cases   
Abuse 

1989
1,585
(2.08)
95%
88%
63%
64%
25%
31%
  8.2%

1990
1,451
(1.94)
 95%
87%
61%
69%
20%
24%
10.0%

1991
1,173
(1.47)
 95%
87%
58%
 67%
18%
17%
10.0%

1992
1,168
(1.75)
 94%
88%
60%
67%
19%
23%
14.2%

1993
  915
(1.56)
 94%
85%
56%
65%
24%
22%
12.4%

1994
  843
(1.51)
 93%
88%
60%
65%
26%
20%
14.4%

1995
  845
(1.58)
 93%
83%
58%
66%
28%
21%
14.4%

1996
  789
(1.60)
 94%
86%
57%
65%
26%
25%
  9.3%

1997
  741
(1.52)
 95%
85%
58%
67%
27%
25%
10.5%



BAD-CONDUCT DISCHARGE SPECIAL COURTS-MARTIAL
1989
  850
(1.12)
93%
63%
64%
69%
22%
26%
0.2%

1990
  771
(1.03)
93%
62%
64%
70%
21%
23%
1.2%

1991
  585
( .73)
93%
65%
61%
70%
20%
12%
2.5%

1992
  543
( .82)
90%
64%
60%
68%
21%
16%
2.5%

1993
  327
( .58)
85%
54%
51%
63%
29%
17%
3.3%

1994
  345
( .62)
90%
54%
57%
58%
34%
24%
3.1%

1995
  333
( .64)
87%
56%
56%
65%
29%
20%
2.7%

1996
  329
( .67)
87%
61%
52%
63%
33%
22%
3.3%

1997
  312 
( .64)
86%
58%
57%
68%
30%
27%
3.0%



OTHER SPECIAL COURTS-MARTIAL
1989
  185
( .24)
81%
NA
40%
52%
36%
 6%
0.5%

1990
  150
( .20)
76%
NA
35%
57%
31%
 4%
2.0%

1991
   92
( .12)
82%
NA
46%
57%
27%
 5%
1.0%

1992
   70
( .11)
63%
NA
21%
50%
39%
 3%
1.4%

1993
   45
( .08)
51%
NA
20%
49%
33%
 0%
4.4%

1994
   32
( .06)
63%
NA
19%
50%
38%
 9%
0.0% 

1995
   20
( .04)
80%
NA
40%
60%
35%
 5%
10.0%

1996
   28
( .06)
71%
NA
21%
50%
43%
11%
6.6%

1997
   13
( .03)
62%
NA
  8%
46%
54%
  8%
2.0%



SUMMARY COURTS-MARTIAL
           
Rate/   
Conv           
Guilty
 Drug

                      

             FY     

Cases    
1000     
Rate   
Pleas 
Cases



1989

1,365
(1.79)
94%
 
UNK
10%

1990

1,121
(1.50)
95%

42%
  8%

1991

  931
(1.17)
92%
  
33% 
  5%

1992

  684
(1.03)
90%
   
37%
   10%

1993

  364
( .62)
86%
   
36%
   10%

1994

  349
( .63)
92%
   
35%
   11%




1995

  304
( .58)
93%
   
35%
   12%




1996

  238
( .48)
90%

38%
17%




1997

  396
 (.81)
96%

41%                 25%


NONJUDICIAL PUNISHMENT
      
 FY
Total 
Rate/1000
Formal 
Summarized 
Drugs
1989
83,413
(109.0)
80%
20%
  10%

1990
76,152
(102.0)
79%
21%
    6%

1991
60,269
( 75.5)
80%
20%
    5%

1992
50,066
( 75.2)
79%
21%
    7%

1993
44,207
( 75.4)
78%
23%
    6%

1994
41,753
( 74.9)
78%
22%
    7%


1995
38,591
( 73.7)
79%
21%
    8%

1996
36,622
( 74.2)
78%
22%
    8%


1997
39,907
 (82.0)
77%
23%
    8%

COURTS-MARTIAL IN THE ARMY





Bad-Conduct Discharge

                           
Summary 
Regular Special (SPCM)  
(BCD) SPCM  
General                

Convening Authority
Battalion Cdr
Brigade Cdr
Division/Corps/Major
Division/Corps/




        
Installation Cdr
Major Installa-




                          
(GCM CA)
tion Cdr***

Composition             
One Commissioned   
Military Judge alone* ,
Military Judge alone*
Military Judge alone*,


Officer
or MJ and minimum of
or MJ and minimum of 
or MJ and minimum of 




3 court members
3 court members
5 court members

Counsel
None detailed.  
Trial Counsel (lawyer)**
Same as SPCM
Same as SPCM


Accused may consult
Defense Counsel (lawyer).

(trial counsel


with military lawyer
Accused may request

must be a lawyer)

          
prior to trial.  May
individual military legal


hire civilian lawyer.
counsel or hire civilian




lawyer.

Accused's Options
May refuse SCM.
May request enlisted
Same as SPCM
Same as SPCM




personnel on court




(minimum of 1/3 must be




enlisted); may request




trial by MJ alone.        

Jurisdiction
Only enlisted personnel
All personnel 
All personnel
All personnel


Noncampital offenses
Noncapital offenses
Noncapital offenses
All offenses

"Reporter"
Legal Specialist
Legal Specialist
Court Reporter
  Court Reporter

Record of Trial
Abbreviated
Summarized
Verbatim
  Verbatim

_____________________________________________________________________________________________________________________________

  *There are provisions for convening a regular special court-martial without a military judge.  A military judge must  be detailed to a BCD SPCM unless prohibited by physical conditions or military exigencies.  In practice, military judges are detailed to all special courts-martial.

 **The trial counsel in a special court-martial need not be a lawyer.  In practice the government is always represented by a lawyer.

***A formal investigation under Art. 32, UCMJ and a written pretrial advice by the SJA are prerequisites for referral to a GCM.
MAXIMUM PUNISHMENT CHART

________________________________________________________________________________________________________________________  

    Type        
Confinement           
Forfeitures               
Reduction
           
 Punitive Discharge               ________________________________________________________________________________________________________________________

Summary
1 Month

2/3 pay per month
E5 and above - one grade
None



  for 1 month  
E4 and below - lowest




Enlisted grade

________________________________________________________________________________________________________________________

Special
6 months

2/3 pay per month
Lowest Enlisted Grade
None



  for 6 months

________________________________________________________________________________________________________________________

BCD Special
6 months3
2/3 pay per month
Lowest Enlisted Grade
BCD



  for 6 months

(enlisted)

________________________________________________________________________________________________________________________

General

See Part IV, MCM,
Total forfeitures
Lowest Enlisted Grade
BCD (enlisted


1984 and Maximum
  of pay and

DD enlisted,


Punishment Chart,
  allowances

  warrant officer)


Appendix 12, MCM


Dismissal (officer)
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V. 
Introduction.

Commanders have a spectrum of administrative military personnel actions which they can use to motivate, improve, and rehabilitate soldiers whose performance is unsatisfactory or who exhibit other problems which interfere with duty performance or the unit’s mission.  If soldiers fail to respond to motivation and rehabilitation, other administrative tools are available which commanders can use to take appropriate remedial or adverse action, or to separate soldiers from the Army.


This outline reviews the twelve administrative actions short of administrative separation which you can expect to see most often.  Each section lists the appropriate references.  Page 3-40 contains a consolidated list of references.  Appendix A is a chart which lists these actions in a tabular form.  Enlisted separations are addressed in the next chapter.


This outline should be supplemented by reference to the applicable regulation, to appropriate local regulations and policies, and any guidance from senior commanders.

VI. Due Process of Law - The Starting Point.
The Constitution.
Bill of Rights (e.g., Fourth, Fifth, and Sixth Amendments) generally inapplicable to military administrative proceedings.

When challenged in court on alleged denial of constitutional due process (fifth amendment), military position is "there is no constitutional life, liberty, or property interest affected by our administrative actions."

Our Regulations.
Must follow procedures in regulations -they are more than "guidelines."  Although federal district courts are very hesitant to second guess armed forces on substance of decisions, they will grant relief if we fail to follow our own regulations.  

"Minimum" due process: notice of allegations and an opportunity to be heard.

VII. Suspension of Favorable Personnel Actions (FLAGS).
Purpose.  
A suspension of favorable personnel actions (or “flag”) is an administrative hold placed on a soldier which prevents most favorable personnel actions (promotion, awards, school attendance, payment of reenlistment bonuses, etc.) while the soldier’s chain of command completes an investigation, determines whether or what adverse action to take against the soldier, and completes the adverse action.   

A flag itself is not an adverse action, because it can be removed as easily as it can be initiated.  But since it prevents virtually all favorable action on a soldier, it can have a very adverse effect on the soldier’s career.  

Properly administered, a flag has two (previously three) components:

A SIDPERS (Standard Installation/Division Personnel System) transaction which codes a soldier’s records in the Army’s automated personnel database and prevents favorable personnel transactions.  
[Marking and physically segregating the soldier’s Military Personnel Records Jacket (MPRJ) at the military personnel records center, to alert personnel clerks that the soldier was flagged, thus preventing manual favorable personnel transactions at the personnel service company.  The elimination of the MPRJ will remove this safeguard and put more emphasis on unit-level management of personnel actions.]  
Battalion S1 (or equivalent) unit management of the flagging system, to keep unit leadership and unit personnel clerks aware of the flag, and lift it when appropriate.
Reference.  AR 600-8-2, Suspension of Favorable Personnel Actions (FLAGS), 30 Oct 87.  I01, Apr 94.
Procedure. 
Any commander (or general officer staff head) directs the flag.

Battalion S1 prepares DA Form 268, Report to Suspend Favorable Personnel Action (FLAG), and submits SIDPERS transaction.

Unit notifies soldier.

Flags prevent:

Regular (“non-transferable”) flags.  Appointment, reappointment, reenlistment, extension, entry on active duty or active duty for training, reassignment, promotion or reevaluation for promotion, awards and decorations, attendance at civil or military schools, unqualified resignation or discharge, retirement, advance or excess leave, payment of enlistment or selective reenlistment bonus, assumption of command, family member travel to an overseas command and command sponsorship of family members overseas when sponsor is overseas.  
APFT (Army Physical Fitness Test) failure (“transferable”) flags.  Promotion, reenlistment, and extension.  
Weight control (“transferable”) flags.  Attendance at  schools, promotions, assumption of command, awards and decorations, and reenlistment or extension.  Message, DAPC-MSP, 011500Z MAR 88, subject: Suspension of Favorable Personnel Actions (FLAGS) - FLAG Conversion Message Number 3. 
Unit or battalion manages SIDPERS C95 report, which lists all flagged soldiers.

Lift flag when appropriate.

Approval Authority.  Any commander or general officer staff head.
Appeal.  None.
Records.  DA Form 268 maintained only so long as soldier is flagged.  No permanent record of flag itself, although there may well be a permanent record of the underlying adverse action which required the flag.  
VIII. Extra Training. 
Purpose.  An effective, nonpunitive corrective measure.  
Reference.  AR 600-20, para 4-6b.
Procedure.  No formal procedure.
Any leader may order a soldier to train to overcome a deficiency.

Must be directly related to the deficiency.
Must be aimed at improving the soldier's performance. 
Not punishment; must stop when deficiency is overcome.

Approval Authority.  Any commander.  An “inherent power[] of command.”  May be delegated. 
Appeal.  No specific procedure.  
Records.  None; however. . . 
“Deficiencies satisfactorily corrected by means of training and instruction will be not noted in the official records of the soldier concerned.”  AR 600-20, para 4-6b(2) (emphasis added).

If the problem merits it, consider documenting with a counseling with a view towards separation.  Destroy the counseling if the problem truly is cured; otherwise, proceed to separation.  

IX. Revocation of Pass Privileges. 
Purpose.  Commanders should grant passes (defined as short, nonchargeable, authorized absences from post or place of duty during normal off-duty hours) to those soldiers whose performance of duty and conduct merits approval.  If a soldier’s performance of duty and conduct do not merit approval, do not approve a pass.  
Reference.  AR 600-8-10, chap 5, section XIV.
Procedure.  No formal procedure.  Regular passes usually do not require a DA Form 31 (although one may be used).  If a soldier’s pass privileges are revoked, the soldier’s immediate commander or his or her representative should inform the soldier in writing.  If DA Form 31 is used for regular passes, indicate disapproval on the form.
Approval Authority.  Any commander.
Appeal.  No special procedures.
Records.  None required.  Consider documenting with a counseling with a view towards separation.
X. Counseling With a View Towards Separation.  
Purpose.  An administrative prerequisite to many administrative separations, counseling with a view towards separation serves as a “final warning” to a soldier to improve performance or face discharge.  It also is an attempt by the Army to protect its investment in the soldier’s recruiting and training costs.  Compare with general counseling (AR 600-20, para 2-1e) (basic leadership tool used to assist soldiers in professional growth;  not necessarily adverse).
Reference.  AR 635-200, para 1-18.
Procedure.  
May be used at any time.  At least one recorded counseling is required as a prerequisite for these grounds for discharge under AR 635-200:

Involuntary separation due to parenthood, para 5-8.
Personality disorder, para 5-13.
Entry level performance and conduct, chap 11.
Unsatisfactory performance, chap 13.
Minor disciplinary infractions or a pattern of misconduct, para 14‑12a and 14-12b.
Any responsible person will advise the soldier of:

The reason for counseling.
The fact that separation may be initiated if behavior continues.
The type of discharge that could result from possible separation.
The effect of each type.
Give the soldier a reasonable opportunity to overcome the deficiencies.
Approval Authority.  None.  Counseling may be conducted by “a responsible person.” AR 635-200, para 1-18b. 
Appeal.  None.
Records.
To be used as a prerequisite for separation, each counseling session must be recorded in writing.

DA Form 4856 (General Counseling Form) normally should be used for this purpose.

Filed in unit personnel files - not in MPRJ (Military Personnel Records Jacket) or OMPF (Official Military Personnel File).  No permanent, long-term record, unless incorporated into separation action.  Maintain until soldier departs unit; destroy one year later IAW MARKS.    

Commander's Notebook.  Beware of Freedom of Information Act access.  Generally, no right to access under FOIA if:

Prepared voluntarily.
Used only as a memory aid by preparer.
Article 15 (DA Form 2627) does not satisfy requirement in and of itself.  Solution:  have legal clerk/legal center prepare DA Form 4856 to accompany each Art 15.

XI. Rehabilitative Transfer.
Purpose.  A soldier must be recycled or reassigned to a new unit at least once before separation action can be initiated under AR 635-200:
Involuntary separation due to parenthood, para 5-8.

Personality disorder, para 5-13.

Entry level performance and conduct, chap 11.

Unsatisfactory performance, chap 13.

Minor disciplinary infractions or a pattern of misconduct, para 14‑12a and 14-12b.

References.  
AR 635-200, para 1-18c.

Message, Headquarters, Dep’t of Army, DAPE-MPE, subject:  Attrition of First-Term Enlisted Soldiers (121752Z Dec 96) (ALARACT 119/96).

Message, Headquarters, Dep’t of Army, DAPE-MPE, subject:  Attrition of First-Term Enlisted Soldiers--Supplemental Guidance (151717Z Jan 97) (ALARACT 011/97).

Procedure.
Period required.

Soldiers in replacement stream:  recycle between training companies where feasible; if not, between training platoons.  
Soldiers in regular units:  reassign between battalion-size units at least once, with a minimum of two months in each unit, where possible.  PCS possible only for SPC/CPL & below, w/ less than 2 years TIS, & no family members.
Very limited.  The company-level commander requests the transfer, and the request is processed through command channels to the approval authority.  No due process rights for the soldier.

A soldier usually cannot be reassigned to a different installation on a rehabilitative transfer.  See AR 635-200, para 1-18c(3).

Approval Authority.
Not specified in AR 635-200, para 1-18.  Logically, first commander with authority over the gaining and losing unit.

May waive requirement for rehabilitative transfer.

Routine, common practice in many units.  (“The exception that swallows the rule.”)
Waiver now extremely limited in Chap 11 and Chap 13 cases.  See DA Messages cited above.  Represents significant change from common past practice for many units.Document why you are doing it.  Make sure there is something in the file to support your conclusion that transfer would: 
“Create serious disciplinary problems or a hazard to the military mission or to the soldier, or
“Be inappropriate because the soldier is resisting rehabilitation attempts, or
“Rehabilitation would not be in the best interest of the Army as it would not produce a quality soldier.”
Appeal.  No specific provisions.
Records.  No specific provisions.  In practice, losing unit should document reasons for rehabilitation with counseling with a view towards separation, and maintain those records for one year after soldier’s departure (i.e., transfer to gaining unit if needed to support a separation action).
XII. Administrative Reprimand, Censure, or Admonition.
Purpose.
Documents misconduct or poor performance in official files.

Leadership tool.

Be wary of information originating solely from intelligence and personnel security files:  this information requires special handling (See, e.g., AR 600-37, para. 4-6; AR 380-67, ch. 8).

References.
AR 600-37.

AR 25-400-2, The Modern Army Recordkeeping System (MARKS), para B-80 and Table B-91, 26 Feb 93 (regarding MARKS number 640a).

The terms defined.
“Reprimand.  To reprove severely; to censure formally, especially with authority.  . . . .  A public and formal censure or severe reproof, administered to a person in fault by his superior officer or by a body or organization to which he belongs.”  Black’s Law Dictionary 1170  (5th ed. 1979).  

“Censure.  . . . .  An official reprimand or condemnation.”  Id. at 203.

“Admonish.  To caution or advise.  To counsel against wrong practices, or to warn against danger of an offense.”  Id. at 45.

What’s the practical difference?  Don’t use censure; it’s ambiguous.  Use reprimand instead if you wish to reprove someone for something they have done.  Use admonish if the person’s wrongdoing is not clear, but you wish to make a record of warning the person to avoid or desist from certain behavior.  The same rules (AR 600-37) apply to the filing of all three actions.

Procedure.
Drafting and initiating the letter.

For enlisted soldiers.  Initiated by the person's immediate commander, any higher commander in the  chain of command, a supervisor, school commandant, general officer, or GCMCA.
For officers.  As above, less “supervisor,” plus any rating official.  
Contents.

Reason for reprimand.  
The statement that the reprimand was imposed as an administrative measure and not as punishment under Article 15.  AR 27-10, para 3-3.
If the reprimand is intended for filing in the OMPF, either the reprimand or the document referring the reprimand should indicate where the drafter desires to file the reprimand.  
COMPANY A

16TH SIGNAL BATTALION, 29TH SIGNAL GROUP

FORT ARLINGTON, VIRGINIA  11111

ABCD-EF-B
6 June 1996

MEMORANDUM FOR PV2 Kathleen B. Nash, Company A, 16th Signal Battalion, 




        29th Signal Group, Fort Arlington, Virginia  11111

SUBJECT:  Written Reprimand UP AR 600-37

1.  On 22, 24, 26, and 31 May 1996, you were absent without authority from your appointed place of duty.  You failed to report to the unit supply room at Company A, 16th Signal Battalion, 29th Signal Group, at the appointed time, 0800, to begin your duties on those dates.  Further you were formally counseled on a number of prior occasions and orally admonished for similar offenses.  You are hereby reprimanded for your conduct on 22, 24, 26, and 31 May.

2.  You are expected to be at your appointed place of duty at the appointed time unless excused by proper authority.  Your persistent tardiness will not be tolerated in this unit.

3.  This is an administrative reprimand imposed under the provisions of AR 600-37 and not as punishment under UCMJ, article 15.

4.  I intend to file this written reprimand in your unit personnel file.  You have 72 hours from the receipt of this reprimand to submit matters in rebuttal or on your behalf.  Your response should be by endorsement to this reprimand.  I will withhold my decision on imposing and filing this reprimand until I receive and consider your response.


HARD CHARGER


Captain, SC


Commanding

Figure 3

Notice and rebuttal by the soldier.  Paras 3-2 & 3-6.

Notice (a copy of the reprimand).
Rebuttal (by endorsement).
No right to counsel, but local legal assistance and Trial Defense Services will often try to see soldiers, time permitting.  
Appeal.
Local filing.  No formal appeal process.

OMPF filing.  
Appealed to DA Suitability Evaluation Board (DASEB).  

Removal.  Grounds: document is untrue or unjust.  Normally, consideration of these appeals is restricted to SSG and above.
Transfer from P-fiche to R-fiche.  Grounds:  untrue, unjust, or that the reprimand has served its intended purpose.  Again, appeals normally restricted to SSG and above.  If basis is that reprimand has served its intended purpose, soldier must wait at least one year since imposition of the reprimand and have received at least one OER or NCOER.
Records.  Memorandum maintained in local unit files until 12 months after a soldier’s departure, or permanently on the OMPF.  
XIII. Locally Imposed (or “Field”) Bar to Reenlistment.
Purpose.
Only soldiers of high moral character, personal competence, and demonstrated adaptability to the requirement of the professional soldier's moral code will be reenlisted in the Active Army.  Soldiers who cannot, or do not, measure up to such standards ... will be barred from further service ....  AR 601-280, para 8-2a.

A potentially rehabilitative tool:  puts pressure on soldier to shape up; sets up soldiers who fail to do so for separation.

Discretionary grounds for bar to reenlistment.  Para 8-4d.  Tardiness, loss of clothing or equipment, substandard personal appearance or hygiene, indebtedness, nonjudicial punishment, traffic violations, inability to follow orders, apathy, cannot adapt to military life, failure to manage personal affairs,  behavior which brings discredit upon the unit or Army, failure to pass APFT or weapons qualification, noncompetitive for promotion.  AR 601-280, para 8-4d lists 28 reasons; the list is not exclusive.

Mandatory grounds for bar to reenlistment.  AR 601-280, para 8-4c.

Single soldier and in-service couples with dependent family members when soldier has been counseled IAW AR 600-20, chap 5, and does not have an approved family member care plan on file w/in 2 months.
Single soldiers and in-service couples with dependent family members w/ instructions of overseas assignment, if unable to provide the name of a guardian who will care for their family members in CONUS in the event of evacuation from overseas.
Weight control failures.
Commander’s option:  bar from reenlistment, or proceed directly to separation action.

Soldiers who fail two consecutive APFTs (or commander may proceed with separation immediately).
Soldiers who are removed for cause from an NCOES course (or commander may proceed with separation immediately).
Reference.  AR 601-280, chap 8 (29 Sep 95) (note date of “stand-alone” edition; edition in Enlisted Ranks Personnel Update 16 is obsolete).  
Procedure.  Para 8-5.
Initiating the bar.

Any commander in soldier's chain of command may initiate.
Bars are usually not appropriate during a soldier’s first 90 days or last 30 days in a unit.   If circumstances warrant, soldier may be barred, but the certificate should explain the timing.
Use DA Form 4126-R.
Notice and rebuttal by the soldier.

If soldier requests, allow seven days for comment.
Rebuttal attached to DA Form, 4126-R.
No right to counsel.  TDS or legal assistance will generally try to see soldier. 
Initiating commander attaches soldier’s rebuttal (if any) and forwards through chain of command to approval authority.  Personal action by each commander or acting commander required.  Any commander may disapprove.

Restrictions.

May not approve bar after soldier separates from active duty.
May not enter bar in soldier's records after soldier separates from active duty.
May not retain soldier involuntarily past ETS in order to approve bar.
Company level commander informs/ “counsels” soldier if bar approved using back side of DA Form 4126-R, Bar Certificate.

Periodic review by the unit commander.  

At least once every 3 months after date of approval, and 30 days before the soldier's PCS or ETS.
[After first review, must advise soldier of option of  voluntary separation under AR 635-200, para 16-5.  This provision has been suspended indefinitely by DA.]
Must lift bar or initiate separation (AR 635-200, chap 13, for underlying grounds) after second review.  
[Option of requesting voluntary separation.  AR 635-200, para 16‑5, and AR 601-280, para 8-5f. This provision of the regulation has been suspended indefinitely by DA.]

[Approval is at discretion of first LTC-level commander.] 
[A soldier separated under these provisions will receive an honorable discharge, but no separation pay.]
Approval Authority.  Depends upon soldier’s active Federal service (AFS) on date of bar initiation (note change from previous practice, when AFS at ETS controlled).  
Less than ten years AFS on date bar was initiated:  LTC commander or SPCMCA.

Ten years or more AFS on date bar was initiated:  general officer in command or GCMCA .

Commander who initiates bar cannot approve bar.

If bar initiated above company level, approval authority must be GCMCA, GO in command, or HQDA.

Appeal. 
Soldier has seven days to submit appeal.

If otherwise qualified, soldier will not be involuntarily separated while appeal is pending.

Appellate authority.  Depends upon soldier’s active Federal service (AFS) on date of bar initiation and approval authority.  

Less than 10 years AFS on date bar was initiated:  general officer in command or GCMCA .
10 years or more AFS on date bar was initiated, or bar approved by GCMCA/GO in command:  HQDA.
Bar approved by PERSCOM:  no appeal.
Records.  DA Form 4126-R (still) filed permanently in MPRJ.  Approved bar annotated on soldier’s DA Form 2-1.
XIV. The Qualitative Management Program (or “QMP”) Bar to Reenlistment. 
Purpose.  Eliminate unproductive and nonprogressive soldiers.  Not intended to be rehabilitative; in reality a fast track to separation.
Reference.  AR 601-280, chap 10.  (Proponency and guidance for QMP is moving to AR 635-200.)  
Procedure.
Files of all soldiers Staff Sergeant (E-6) or higher in grade (with at least 8 years TIS) reviewed annually by DA promotion boards.  Boards select soldiers for QMP.

Notification packet mailed from DA to installation or overseas command, who forwards packet to first LTC (or higher) commander in soldier’s chain of command.  Packet contains:

Instruction letter to commander.
Instruction letter to soldier.
Document(s) which triggered bar.
Soldier’s statement of option.
Commander must serve packet on soldier within two days.
Soldier and commander have seven days from date of receipt to elect one of five options:

Appeal.
Do nothing.  Will face separation.
Request immediate discharge under AR 635-200, para 16-5.  Rarely a wise choice because soldier loses all separation pay.
Retire, if retirement eligible.
Extend to retirement eligibility, if memorandum date is between 17 years, 9 months AFS and 20 years AFS.
Approval Authority.  DA.  Action has already been approved when it is received in the field.  Soldier’s action is just a statement of option, and perhaps an appeal.
Appeal.  
Grounds.

Material error in file.  “An error is considered reasonable when there is a reasonable chance that had the error not existed, the soldier might not have been selected for the QMP.”  
Improved duty performance.
Must be submitted to chain of command w/in 45 days of date of memorandum.  

Must arrive at USAEREC w/in 60 days of date received by soldier, or appeal decision will automatically be converted to Option 2 (do nothing; get separated).   

Considerations on appeal.  Appeals, particularly those submitted on the basis of improved duty performance, without strong, personal chain of command support are rarely successful.  [Remember, the board which selected the soldier for DA QMP bar had the soldier’s subsequent NCOERs and AERs before them.]

Records.  Maintained by DA as part of OMPF.
XV. The Army Weight Control Program.
Purpose.  To ensure that all soldiers:
Are able to meet the physical demands of their duties under combat conditions.

Present a trim military appearance at all times.

Reference.  
AR 600-9, The Army Weight Control Program, 1 Sep 86 (as published in All Ranks Personnel Update 15, 1 Oct 90).  I01, 4 Mar 94 (exp 4 Mar 96).  New version of AR 600-9 pending.  Expected publication was Summer 1995.  

National Academy of Sciences Institute of Medicine, Body Composition and Physical Performance:  Applications for the Military Services (Bernadette M. Marriott and Judith Grumstrup-Scott eds., 1992) (study commissioned by the US Army Medical Research and Development Command which criticizes the Army’s weight control program).  

Procedure.
Commanders and supervisors will monitor soldiers to ensure that they maintain proper weight.  At minimum, soldiers will be weighed when they take the APFT or at least every 6 months.  Commander may direct weight check if soldier presents an unmilitary appearance.

Soldiers exceeding the screening table weight will be tested for body fat (tape measure).

Overweight personnel will be flagged IAW AR 600-8-2.

Are nonpromotable.
Will not be assigned to command positions.
Will not be authorized to attend professional military schooling.  All soldiers scheduled to attend professional military schooling will be screened before departure.  If the soldier exceeds the screening table weight, he will not be allowed to depart unless his commander determines that he meets body fat composition standards.  Soldiers arriving overweight at any DA select school or those who PCS to a professional military school will be processed for disenrollment.  
Will not be allowed to reenlistment or extend unless:
The GCMCA approves an extension of a soldier who either has a temporary medical condition that precludes weight loss or is pregnant and otherwise qualified for reenlistment.
The GCMCA approves an extension of a soldier who has completed a minimum of 18 years active federal service.  Application for retirement will be submitted at the time the extension is approved.
Will be enrolled in a weight control program.  

Overweight soldiers who fail to make satisfactory progress within 6 months will either be processed for a bar to reenlistment or will have separation proceedings initiated against them.  Satisfactory progress is 3-8 pounds per month.  Commander must notify the soldier in writing that separation is being considered and consider the soldier’s response.  If response is not satisfactory, initiate separation.  Separation is effected UP AR 635-200, chap 18.  Results in an honorable discharge.
Overweight soldiers who successfully complete a weight control program, but within 12 months after removal from the program again exceed body fat standards, will be processed for separation.
Overweight soldiers who successfully complete a weight control program, but after the 12th month but before the 36th month exceed body fat standards will be given 90 days to achieve standards.  Failure to achieve standards makes soldier subject to separation.
Approval Authority.
Authority to place a soldier in the weight control program:  company-level commander.  

Separation authority for active-component enlisted soldiers.

LTC-level commander if soldier has less than six years active and reserve service (notification procedure used).
SPCMCA if soldier has six or more years service (administrative board procedure used).  
Appeal.  No specific procedure.  
Records.
Upon removal from weight control program, records will be maintained in unit (Bn S1/PAC) files for 36 months or until the soldier’s PCS.

Upon transfer from one unit to another, the losing commander will forward a memorandum to the gaining commander indicating the status of the soldier's participation in a weight control program, and forward any records.

When soldier successfully completes AWCP, completion date will be entered in SIDPERS and the soldier’s name and completion date will continue to print out on the unit’s C95 (FLAG) roster for 36 months.

XVI. Drunk or Drugged Driving - Administrative Sanctions. 
Purpose.  Drunk driving (including drugged driving) administrative sanctions operate in concert with the Army’s Alcohol and Drug Abuse Prevention and Control Program (ADAPCP) to prevent alcohol and drug abuse, identify abusers, rehabilitate those abusers who warrant retention, and separate those who do not.  
Reference.
AR 190-5 (paragraph citations in this section are to AR 190-5).

AR 600-85.

Procedures.
Withdrawal of driving privileges.  Para 2-5.

Suspension is immediate pending resolution of drunk driving charges brought in the following circumstances:
Refusal to take or complete a lawfully requested chemical test to determine contents of blood for alcohol or other drugs.
Operating a motor vehicle with a blood alcohol content (BAC) of 0.10% by volume or higher or in violation of the law of the jurisdiction that is being assimilated on the installation.
Operating a motor vehicle with a BAC of at least 0.05% by volume but less than 0.10% blood alcohol by volume in violation of the law of the jurisdiction in which the vehicle is being operated, if the jurisdiction imposes a suspension solely on the basis of the BAC.
On an arrest report or other official documentation of the circumstances of an apprehension for intoxicated driving.
Limited hearing.  Para 2-6.  A person whose driving privileges are suspended has ten days in which to request a hearing.  If requested, must be conducted by the installation commander or delegate within ten days.  A decision must issue within ten duty days of the hearing.  Issues addressed:
Did the law enforcement official have reasonable grounds to believe person was DWI or in actual physical control of motor vehicle while under the influence of alcohol or other drugs?
Was the apprehension or citation lawful?
Was the person lawfully requested to submit to a test for alcohol or other drug content of blood, breath, or urine and was he informed of the consequences of refusal to take or fail to complete such test?
Did the person refuse to submit to the test for alcohol or other drug content of blood, breath, or urine; fail to complete the test; or complete the test and the result was .10% or higher BAC, or showed results indicating the presence of other drugs for an on-post apprehension or in violation of state laws for an off-post apprehension?
Was the testing method used valid and reliable and were the results accurately evaluated?
Revocation for period of one year.  Para 2-5. 
Lawfully apprehended for DWI and refused to submit to or to complete a test to measure the alcohol content in the blood, or detect the presence of any other drug.
Conviction, NJP, or military or civilian administrative action resulted in suspension or revocation of a driver's license for DWI.
Compute from date of original suspension, exclusive of periods when full driving privileges restored pending resolution of charges.
Restricted privileges.  Para 2-11.
May be requested at any time.
GCMCA acts on all DWI/DUI requests for restricted privileges.
Referral to ADAPCP.  Para 2-9.

Mandatory (within 10 days).
Enrollment is discretionary.
General Officer Written Reprimand.  Para 2-7. (See Figure 5, p. 3-31).

Mandatory.  Must be issued to active duty Army commissioned and warrant officers and NCOs, including corporals.
General officer will sign.
Based on:  
Conviction of intoxicated driving or driving under the influence of alcohol or other drugs, on or off the installation.
Refusal to take or failure to complete a lawfully requested test to measure alcohol or drug content of the blood, breath, or urine, on or off the installation, when there is reasonable belief of driving under the influence of alcohol or drugs.
Driving or being in physical control of a motor vehicle on post when the blood alcohol content is 0.10% or higher, irrespective of other charges, or off post when the blood alcohol content is in violation of state laws, irrespective of other charges.
Driving or being in physical control of a motor vehicle, either on or off the installation, when lawfully requested chemical tests reflect the presence of illegal drugs.
Filing is IAW AR 600-37.
Decide to not file.
Unit Personnel File.
OMPF. 
Consider other administrative actions.  Para 2-7c.

Administrative reduction per AR 600-200.
Bar to reenlistment per AR 601-280.
Administrative discharge per AR 635-200.  AR 600-85, para 1-11c provides that soldiers involved in instances of DWI must be considered for separation.
Department of the Army

52d Infantry Division (Mechanized) and Fort Arlington

Fort Arlington, Virginia  11111-1111

ABCD-EF-G
15 June 1996

MEMORANDUM FOR 1LT Gideon Pillow, Company A, 2d Battalion, 11th Infantry, Fort Arlington, Virginia 11111

SUBJECT:  Written Reprimand UP AR 600-37

1.  On 1 June 1996 you were apprehended at approximately 2200 while driving your privately owned vehicle on Fort Arlington.  The arresting officer cited you for driving under the influence of intoxicating liquor.  Subsequently, on 3 June 1996, you were convicted of that offense after a trial on the merits in the Federal Magistrate's Court on Fort Arlington.  I hereby reprimand you for your conduct.

2.  Your conduct on 1 June 1996 demonstrates a serious disregard for your own safety and that of others.  It raises grave doubts as to whether you can perform your duties.  Your lack of judgment in this incident calls into question whether you deserve the special trust and confidence that the President of the United States has reposed in you as a commissioned officer.  I charge you to conduct yourself in a manner that is worthy of an officer in the United States Army.

3.  This is an administrative reprimand imposed under the provisions of AR 600-37 and not as punishment under UCMJ, Article 15.

4.  I intend to file this written reprimand in your Official Military Personnel File.  You have 72 hours from the receipt of this reprimand to submit matters in rebuttal or on your behalf.  Your response, if any, should be by endorsement to this reprimand.  I will withhold my decision on imposing and filing this reprimand until I receive and consider any response you may make.


RICHARD J. HALFTRACK


Major General, USA


Commanding

Figure 5
XVII. Removal From Promotion List.  
Purpose.   To take administrative action against those soldiers who have been selected for promotion, but whose conduct or duty performance no longer merits promotion.  Recall that soldiers may be selected for promotion some months before they are actually promoted.  Such soldiers are said to be “on the list.”  (The informal practice has evolved of writing such “promotable” soldiers’ ranks with “(P)” after the rank designation, such as “SGT(P) Chen” or “LTC(P) Vasquez.”  For the Army policy on use of  “(P)”,  see AR 25-50, para 7-5c(2).)  
Reference.  AR 600-8-19, para 3-28 (Local promotion list) and para 4-18 (Centralized promotion list).
Procedure.
Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and SPC/CPL (E-4).  (Unit commander promotes without referral to promotion board.)  Unit commander may decide not to promote.

Soldiers selected for promotion to SGT (E-5) and SSG (E-6).  (Local board considers soldiers for promotion to SGT and SSG.  Field grade commander of unit authorized LTC commander approves the list.)

Soldiers will be informed in writing of proposed removal.  However, immediate removal from the promotion list without further due process is required under certain circumstances listed in para 3-28b, including (among others):
Failure to Qualify for MOS-required Security Clearance.
Local Bar to Reenlistment (if appeals exhausted).
Reduction in Grade.
Weight Control Failure.
Release from Active Duty.
Dropped From Rolls.
A removal board will be convened if immediate removal is not justified under para 3-28b.
AR 15-6 procedures do not apply.
Recorder will give at least 15 days written notice to soldier.
Soldier may be present and recorder will arrange for presence of reasonably available requested witnesses.
Recorder will provide statements of witnesses who cannot attend the board.
Soldier may:
Appear personally or decline to appear.
Challenge members for cause.
Question witnesses.
Remain silent, make a sworn or unsworn statement, submit to examination by the board.
The board will:
Fully and impartially evaluate the case.
Make a recommendation.
Prepare a written report and submit it to the approval authority.
The promotion authority will approve or disapprove the board's action and notify the soldier of his decision.
Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and SGM/CSM (E-9). (Soldiers selected for promotion by DA-level board.)

Commanders may recommend removal from a DA list.  Removal may be based on substandard duty performance or misconduct.  "Removal based on minor or isolated incident(s) of conduct may be unfair to the soldier."  (IO1, Apr 94)
If nonpromotable due to being overweight and:
Soldier fails to make satisfactory progress after six months; or
After 12 months in a weight control program the soldier still exceeds body fat standards; 
The commander must submit a recommendation for removal.

Removal without referral to the soldier (para 4-18a(1)).  Commanders will notify Cdr, PERSCOM, by message for immediate removal of any soldier who has been: 
Reduced.
Discharged.
Dropped from the rolls.
Approved for retirement (I01, Apr 94).
Barred from reenlistment due to signing a declination of continued service statement, AWOL, local bar, or court-martial during current enlistment (I01, Apr 94).
(See other factual situations listed in para 4-18(a)(1)).
Other cases.  If the reason for removal is not listed in para 4-18a(1), the recommendation for removal must be referred to the soldier and the soldier must be given 15 days to submit matters in rebuttal.  A soldier who declines to submit rebuttal must do so in writing.
Upon initiation, must impose flag.
Forward recommendation and soldier's rebuttal through GCMCA.  May be disapproved at any level.
DA makes final decision.
Approval Authority.
Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and SPC/CPL (E-4):  unit commander.

Soldiers selected for promotion to SGT (E-5) and SSG (E-6):  field grade commander of unit authorized LTC commander. 

Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and SGM/CSM (E-9):  DA. 

Appeal.  No specific procedure.
Records.
Soldiers otherwise eligible for promotion to PV2 (E-2), PFC (E-3), and SPC/CPL (E-4).  No records required.  If reasons warrant, consider documenting with a counseling with a view towards separation.  

Soldiers selected for promotion to SGT (E-5) and SSG (E-6).  DA Form 4187, removal board report, and DA Form 3355 filed in unit (bn) functional files for two years.  

Soldiers selected for promotion to SFC (E-7), MSG/1SG (E-8), and SGM/CSM (E-9).    Maintained at DA.

XVIII. Administrative Reduction For Civil Conviction Or Inefficiency.  
Purpose.  
Civil conviction.  A soldier convicted by a civil court (domestic or foreign) or adjudged a juvenile offender by a civil court (domestic or foreign) will be reduced or considered for reduction.  AR 600-8-19, para 6-3a.

Inefficiency.  Inefficiency is a demonstration of characteristics that shows that the person cannot perform duties and responsibilities of the grade and MOS.  Inefficiency may also include an act or conduct that clearly shows that the soldier lacks those abilities and qualities normally required and expected of an individual of that grade and experience.  Commanders may consider misconduct, including conviction by a civil court, as bearing on efficiency.  A soldier may be reduced under this authority for long-standing unpaid personal debts that he or she has not made a reasonable effort to pay.  AR 600-8-19, para 6-5.

Reference.  AR 600-8-19, chap 6.
Authority to Reduce.
PV2, PFC, and SPC/CPL - Company, troop, battery, and separate detachment commanders.

SGT and SSG - Field grade commander of any organization authorized a LTC or higher grade commander.

SFC, MSG/1SG, and SGM/CSM - Commanders of organizations authorized a COL or higher grade commander.

Procedure.
Civil Court Conviction (domestic or foreign, or adjudication as a juvenile offender).  AR 600-8-19, table 6-1, at pp. 57-58.

Will be reduced to PVT, E-1, if sentence includes death or confinement for one year or more (not suspended).  Board action not required.
Will be considered for reduction (one or more grades) if sentenced to confinement for more than 30 days but less than one year (not suspended) or confinement for one year or more (suspended).  Board action required for SGT or above.  
May be considered for reduction - all other offenses.  Board action required for SGT or above.  
Inefficiency.  Para 6-4.

Cannot perform duties and responsibilities of the grade and MOS.  Inefficiency includes long standing unpaid debts that the soldier has not made a reasonable effort to pay.
Document inefficiency.  Should establish a pattern of inefficiency rather than identify a specific incident.  A single act of misconduct is not a sufficient basis for reduction for inefficiency.
Soldier must have been in unit at least 90 days.
May reduce only one grade.
Soldier gets notice and opportunity to respond.

SPC/CPL and below - no board.
SGT and above - reduction board is usually required (exceptions noted above).  Board appearance may be declined in writing, which will be considered acceptance of the reduction board's action. 
Reduction Boards.  Para 6-6.

Must have both officers and enlisted members.
At least three voting members.
Members impartial.
Recorder without vote appointed.
Board has officer or enlisted soldier or both of same sex as soldier being considered for reduction.
For inefficiency cases only, one board member will be familiar with soldier's MOS or field of specialization.
If soldier is minority and requests minority member on board, generally must provide minority member.
Appeal.
SSG and below - next higher authority.

SFC and above - next higher authority who is a general officer.

Records.  Filed in OMPF.
XIX. Consolidated List of References.
AR 190-5, Motor Vehicle Traffic Supervision.
AR 350-15, The Army Physical Fitness Program.
AR 380-67, Personnel Security Program.
AR 600-8-2, Suspension of Favorable Personnel Actions (FLAGS).
AR 600-8-10, Leaves and Passes.
AR 600-8-19, Enlisted Promotions and Reduc​tions.
AR 600-9, The Army Weight Control Program.
AR 600-20, Army Command Policy and Procedur​es.
AR 600-37, Unfavorable Information.
AR 601-280, Total Army Retention Program, w/ IO3 (November 1993). 
AR 635-200, Personnel Separations - Enlisted Personnel. 
	
	Suspension of Favorable personnel Action
	Extra Training
	Revocation of Pass Privileges
	Counseling With a View Towards Separation 
	Rehabilitative Transfer

	Grounds for Action
	Other adverse action contemplated or investigation pending
	Soldier deficient in any aspect of duty or conduct 
	Soldier deficient in any aspect of duty or conduct
	Cdr contemplates separation for parenthood (5-8), personality disorder (5-13), entry level perf (ch 11), unsat perf (ch 13), or misconduct (ch 14)

	Ultimate Result
	Many favorable personnel actions barred temporarily
	Soldier corrects the problem 
	Soldier not permitted to leave post or place of duty during normal off-duty hours
	Soldier on notice that continued poor performance may lead to separation, and consequences
	Soldier gets a fresh start in a new unit

	Regulation
	AR 600-8-2 (30 Oct 87)
	AR 600-20, para 4‑6b (30 Mar 88) 
	AR 600-8-10, para 5-28 (1 Jul 94)
	AR 635-200, para 1-18 (17 Sep 90)

	Who Initiates
	Commander or GO staff head
	Any leader
	Any leader
	“Any responsible person”
	Commander

	Board hearing
	No
	No
	No
	No
	No

	Entitled to Counsel
	No (but see AR 27-3, para 3-6g(4)(i)) 
	No
	No
	No
	No

	SJA Review
	No
	No
	No
	No
	No

	Approval Authority
	Cdr or GO staff head
	“[I]nherent power[] of command.” 
	Unit Commander
	None
	Commander w/ auth over losing and gaining unit

	Appeal Authority
	No formal appeal
	No formal appeal
	No formal appeal
	No formal appeal
	No formal appeal

	
	Administrative Reprimand
	Local (or Field) Bar to Reenlistment
	DA or QMP Bar to Reenlistment
	Drunk Driving Sanctions

	Grounds for Action
	Misconduct or unsatisfactory performance
	Untrainable, unsuitable, PT failure, NCOES RFC, weight control failure; [no family care plan or no guardian, if applic.]
	Moral or ethical problems; declining performance; no potential for continued service
	Refusal to test; BAC > .10% (or between .05% and .10% depending on local law); or any official report of DWI

	Ultimate Result
	Written reprimand may be filed in soldier’s permanent records
	Soldier can’t reenlist, and may face separation action in six months
	Soldier will be separated in 90 days, unless appeal successful
	Privilege to drive on post or in overseas command suspended or revoked

	Regulation
	AR 600-37, chap 3 (19 Dec 86)
	AR 601-280, chap 8 (29 Sep 95)
	AR 601-280, chap 10 (29 Sep 95)
	AR 190-5, chap 2

	Who Initiates
	Cdr, supervisor (enl) or rater (off), school cmdt, GO or GCMCA
	Any commander
	SSG & +:  all records reviewed automatically by HQDA promo boards
	Installation commander or designee not assigned to law enf duties

	Board hearing
	No
	No
	Record review; see above
	W/in 10 days, on request

	Entitled to Counsel
	No (but see AR 27-3, para 3-6g(4)(j)) 
	No (but see AR 27-3, para 3-6g(4)(f)) 
	No (but see AR 27-3, para 3-6g(4)(f)) 
	No (but see AR 27-3, para 3-6g(4)(w)) 

	SJA Review
	No
	No
	No
	No

	Approval Authority
	OMPF:  GO or GCMCA
	<10 yrs svc:  LTC cdr; 10‑18, >20:  GO or GCMCA; 18‑20:  DA
	HQDA promotion selection board
	Installation commander

	Appeal Authority
	OMPF:  DASEB
	<10 yrs svc:  GO or GCMCA; all others: DA
	Commander, US Army Enlisted Records Center
	GCMCA may grant restricted privileges

	
	Removal from SGT or SSG Promotion List
	Removal from SFC, MSG, or SGM Prom List
	Removal from Officer Promotion List
	Reduction for Inefficiency (Enlisted)
	Reduction for Civl Conviction (Enlisted)

	Grounds for Action
	Poor duty perf, Art. 15 punishment; pending OTH discharge; 16 other grounds
	Substandard duty performance; 10 other grounds
	Referred OER or AER, Art. 15, OMPF reprimand; weight control failure; other derogatory info
	Unable to perform duties & responsibilities required of rank and MOS
	Any civilian conviction.  Mandatory if confined for 1 yr or more (unsuspended)

	Ultimate Result
	Soldier is removed from promotion standing list
	Soldier is reduced one rank
	Soldier is reduced one or more ranks

	Regulation
	AR 600-8-19, chap 3 (1 Nov 91)
	AR 600-8-19, chap 4 (1 Nov 91)
	10 U.S.C. § 629(a); AR 600-8-29 (30 Nov 94)
	AR 600-8-19, chap 6 (1 Nov 91)

	Who Initiates
	Any commander
	Any commander
	Any commander
	Any commander
	Any commander

	Board hearing
	Yes (not full AR 15-6 board)
	No
	DA Promotion Review Board considers paper case
	Yes, if soldier is SGT or above, unless reduction is for unsuspended sentence of confinement for one year or more

	Entitled to Counsel
	No
	No
	No
	Yes (provided by Trial Defense Service)

	SJA Review
	No
	No
	No
	No
	No

	Approval Authority
	LTC-level commander
	DA Standby Advisory Board
	The Secretary of the Army
	PV2-CPL:  company level commander

SGT-SSG:  field grade commander

SFC-CSM:  COL or higher commander

	Appeal Authority
	No formal appeal 
	No formal appeal
	No formal appeal
	Next higher cdr for SSG & below

First GO for SFC & above
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UNITED STATES ARMY

THE CHIEF OF STAFF

06 DEC 1996

To the Chain of Command:


As the leaders of America’s Army, we share a responsibility to recruit, train, and retain the best soldiers in the world.  We attract young people from all walks of life and mold them into outstanding soldiers.  Our Army is a modern success story--yet, we have our challenges.


The attrition rate of first-term soldiers from active duty is unacceptably high.  We lose 15 of every 100 soldiers by 6 months of service and 37 of every 100 before their first ETS.  This attrition rate is well above our experience of the late 1980s.  However, we have recruited the highest quality in our Army’s history.  If the 90,000 soldiers entering the Army this year attrite at the current rates, 33,000 will depart before their normal ETS.  High attrition causes unit readiness to suffer and consumes dollars that can be better spent on other vital programs.  I need your help.


I am not asking you to retain bad soldiers -- far from it; we must do nothing to de-emphasize the importance of quality.  It is fundamental to current and future success.  Army leaders at all levels must encourage good soldiers to stay in the Army, and to rehabilitate those who may falter but who have the potential to serve honorably and well.  While the screening process will never be flawless, almost every soldier we enlist has the moral, physical, and mental prerequisites for service.  Our challenge is to motivate, train, and lead them -- to turn them into soldiers.


I fully realize that all leaders want their soldiers to be successful.  However, I ask that you reexamine your procedures to ensure we are doing everything possible to help conserve our most precious resource -- our credentials -- our quality soldiers.

Dennis J. Reimer

Dennis J. Reimer

General, United States Army

Chief of Staff 

DEPARTMENT OF THE ARMY

OFFICE OF THE DEPUTY CHIEF OF STAFF FOR PERSONNEL

WASHINGTON, DC 20310-0300

MEMORANDUM FOR ALL MACOM DCSPERs
12 DEC 1996

SUBJECT:  First Term Attrition Reduction Goals

1.  The CSA memorandum to all Army leaders dated 6 December 1996 emphasizes the need to reduce attrition while maintaining a quality force.  Current attrition rates average 15 percent in the training base and an additional 22 percent after training before the end of three years for each annual accession cohort.  These rates present our Army with some difficult challenges.  The costs and recruiting efforts are tough to manage.  I ask for your support as we work together to reduce attrition.

2.  During the drawdown years a number of policy changes were implemented in the interest of minimizing the need for involuntary loss programs.  As the enlisted force has reached its steady state manning level, it is time to review policies designed to facilitate the drawdown with a view toward revisions that support sustainment of our current force levels.  Our FY97 recruiting mission is 89,700 and the mission will remain in the mid-eighty thousand range; therefore, we must now focus on replacing each loss or reduce attrition.

3.  The areas which contribute the greatest number of losses are voluntary separations under a local bar to reenlistment, separation for unsatisfactory performance, and weight control standards.  Recent policy changes to some separation procedures have been distributed to the field.  I ask that you ensure widest dissemination of these policy changes to ensure their early, favorable impact on attrition.

4.  Finally, these policy changes represent a change in focus, but no reduction in standards.  The changes in policy are designed to provide the latitude for leaders to make a difference and motivate soldiers to succeed.  I know that you will use these policy changes to maintain our quality force while addressing the issue of enlisted attrition.

F.E. Vollrath

F.E. VOLLRATH

Lieutenant General, GS

Deputy Chief of Staff

    for Personnel

ROUTINE

R  121752Z DEC 96

FM DA WASHINGTON DC//DAPE-MPE//

TO      ALARACT

UNCLAS ALARACT 119/96

SUBJECT:  ATTRITION OF FIRST TERM ENLISTED SOLDIERS

A.  CSA MEMORANDUM TO CHAIN OF COMMAND, 6 DEC 96

B.  AR 601-280, ARMY RETENTION PROGRAM

C.  AR 635-200, ENLISTED SEPARATIONS

1.  THIS MESSAGE REINFORCES CSA GUIDANCE IN REFERENCE A BY ANNOUNCING EXCEPTIONS TO PUBLISHED ENLISTED RETENTION/SEPARATION POLICY DESIGNED TO ASSIST IN REDUCING ATTRITION OF SOLDIERS SERVING THEIR INITIAL ENLISTMENT.

2.  FOLLOWING EXCEPTIONS TO POLICIES PUBLISHED IN REFERENCES B AND C ARE ANNOUNCED:

A.  INVOLUNTARY SEPARATION UNDER AR 635-200 FOR ENTRY LEVEL PERFORMANCE AND CONDUCT (CHAPTER 11) AND UNSATISFACTORY PERFORMANCE (CHAPTER 13).  AUTHORITY TO APPROVE SEPARATION (PARAGRAPH 1-21) IS WITHDRAWN FROM COMMANDERS OF UNITS AUTHORIZED THE RANK OF LIEUTENANT COLONEL AS COMMANDER IS ELEVATED TO THE SPECIAL COURT-MARTIAL CONVENING AUTHORITY (SPCMCA).  THE SPCMCA WILL ACT AS SEPARATION AUTHORITY FOR ALL CHAPTER 11 AND 13 PROCEEDINGS, UNLESS SUCH AUTHORITY IS WITHHELD BY A HIGHER SEPARATION AUTHORITY.  IN ADDITION, THE PROVISION FOR WAIVER OF THE REHABILITATIVE TRANSFER REQUIREMENT (PARAGRAPH 1-18D) NO LONGER APPLIES TO CHAPTER 11 AND 13 CASES.  THE INTENT OF THESE EXCEPTIONS TO POLICY IS TO STRESS THE NEED FOR COMMANDERS TO MAKE MAXIMUM USE OF COUNSELING, RETRAINING, AND REHABILITATION--AS DELINEATED IN PARAGRAPHS 1-1C(3), 1-17, AND 1-18 OF AR 635-200--BEFORE DETERMINING THAT A SOLDIER SHOULD BE SEPARATED.

B.  VOLUNTARY SEPARATION OF SOLDIERS DENIED REENLISTMENT (PARAGRAPH 8-5I(6), AR 601-280, AND PARAGRAPH 16-5B, AR 635-200).  FIRST-TERM SOLDIERS AGAINST WHOM A FIELD COMMANDER’S BAR TO REENLISTMENT HAS BEEN IMPOSED ARE NOT ELIGIBLE FOR VOLUNTARY EARLY SEPARATION ON GROUNDS OF INABILITY TO OVERCOME THE BAR.  THE VOLUNTARY SEPARATION PROVISION IS LIMITED TO LOCALLY BARRED SOLDIERS SERVING ON A SECOND OR SUBSEQUENT ENLISTMENT.  THE PURPOSE OF THIS EXCEPTION TO POLICY IS TO EMPHASIZE THAT LOCAL BAR TO REENLISTMENT IS INTENDED AS A PROBATIONARY DEVICE AND REHABILITATIVE TOOL, RATHER THAN A QUICK MEANS OF EARLY SEPARATION.

3.  THE FOREGOING EXCEPTIONS TO POLICY ARE EFFECTIVE FOR SEPARATION ACTIONS INITIATED UNDER CHAPTER 11, CHAPTER 13, AND PARAGRAPH 16-5B, AR 635-200, AFTER RECEIPT OF THIS MESSAGE.  SEPARATION ACTIONS INITIATED PRIOR TO RECEIPT OF THIS MESSAGE MAY BE PROCESSED TO COMPLETION UNDER THE PUBLISHED POLICIES, WITHOUT REGARD FOR THE EXCEPTIONS.

4.  EXPIRATION DATE OF THIS MESSAGE CANNOT BE DETERMINED.  BT

ROUTINE

R 151717Z JAN 97

FM DA WASHINGTON DC//DAPE-MPE//

TO ALARACT

UNCLAS ALARACT 011/97

SUBJECT:  ATTRITION OF FIRST-TERM ENLISTED SOLDIERS - - SUPPLEMENTAL GUIDANCE

A.  ALARACT MESSAGE 119/96, HQDA (DAPE-MPE), 121752Z DEC 96, SUBJECT:    ATTRITION OF FIRST-TERM ENLISTED SOLDIERS

B.  AR 635-200

1.  THIS MESSAGE PROVIDES FURTHER GUIDANCE TO SUPPLEMENT EXCEPTIONS TO PUBLISHED RETENTION/SEPARATION POLICIES ANNOUNCED BY REFERENCE A.  THE INTENT CONTINUES TO BE REINFORCEMENT OF CSA’S 6 DECEMBER 1996 MEMORANDUM TO THE CHAIN OF COMMAND ON REDUCING ATTRITION OF SOLDIERS SERVING THEIR INITIAL ENLISTMENTS.

2.  THE PREVIOUS EXCEPTION TO POLICY WHICH ELEVATED SEPARATION AUTHORITY FROM COMMANDERS OF UNITS AUTHORIZED THE RANK OF LIEUTENANT COLONEL (LTC) TO THE SPECIAL COURT-MARTIAL CONVENING AUTHORITY (SPCMCA) IS RESCINDED.  LTC COMMANDERS MAY CONTINUE TO ACT AS SEPARATION AUTHORITY IN PROCEEDINGS CONDUCTED UNDER AR 635-200, CHAPTER 11 (ENTRY LEVEL PERFORMANCE AND CONDUCT) AND CHAPTER 13 (UNSATISFACTORY PERFORMANCE), UNLESS SUCH AUTHORITY IS WITHHELD BY THE SPCMCA OR HIGHER COMMANDER.

3.  RESCISSION OF THE PROVISION FOR WAIVER OF REHABILITATIVE TRANSFER REMAINS IN FORCE FOR MOST CHAPTER 11 AND 13 CASES, BUT MUST BE TEMPERED BY COMMON SENSE AND SOUND JUDGMENT.  THE INTENT IS TO GIVE A FRESH START TO SOLDIERS WHO FALTER BUT HAVE THE POTENTIAL TO SUCCEED.  HOWEVER, THERE ARE CIRCUMSTANCES IN WHICH A REHABILITATIVE TRANSFER WILL SERVE NO USEFUL PURPOSE, AND THE SEPARATION AUTHORITY MAY WAIVE THE TRANSFER.  SUCH CIRCUMSTANCES INCLUDE TWO CONSECUTIVE FAILURES OF THE ARMY PHYSICAL FITNESS TEST; PREGNANCY WHILE IN ENTRY LEVEL STATUS; HIGHLY DISRUPTIVE OR POTENTIALLY SUICIDAL SOLDIERS, PARTICULARLY THOSE IN RECEPTION BATTALIONS; AND SOLDIERS ASSIGNED TO SMALL INSTALLATIONS OR AT REMOTE LOCATIONS.

4.  THE PROVISION LIMITING VOLUNTARY SEPARATION ON GROUNDS OF INABILITY TO OVERCOME A FIELD COMMANDER’S BAR TO REENLISTMENT TO SOLDIERS SERVING SECOND OR SUBSEQUENT ENLISTMENTS REMAINS AS SPECIFIED IN REFERENCE A.

5.  EXPIRATION DATE OF  THIS MESSAGE CANNOT BE DETERMINED.  BT
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SUBJECT:  INDEFINITE SUSPENSION OF ENLISTED SEPARATION PROGRAM

1.  IN ORDER TO REDUCE ATTRITION, CONSERVE SOLDIER RESOURCES, AND MAINTAIN ARMY END STRENGTH, THE PROVISION FOR REGULAR ARMY SOLDIERS WITH A LOCAL BAR TO REENLISTMENT TO REQUEST VOLUNTARY SEPARATION ON GROUNDS OF PERCEIVED INABILITY TO OVERCOME THE BAR IS SUSPENDED INDEFINITELY.  THIS APPLIES TO ALL SOLDIERS, WHETHER SERVING INITIAL OR SUBSEQUENT ENLISTMENTS.

2.  PERTINENT REGULATORY PROVISIONS ARE 601-280, PARAGRAPH 8-5F, AND AR 635-200, PARAGRAPH 16-5B.  LOCALLY BARRED SOLDIERS APPROVED FOR SEPARATION UNDER THE PROVISION OF AR 635-200, PARAGRAPH 16-5B, PRIOR TO RECEIPT OF THIS MESSAGE MAY SEPARATE AS SCHEDULED.  HOWEVER, NO NEW REQUESTS FOR SEPARATION WILL BE APPROVED.

3. EXPIRATION DATE OF  THIS MESSAGE CANNOT BE DETERMINED.  BT
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XXI. Introduction.

Enlisted administrative separations is the area of military personnel law that governs how enlisted soldiers leave the Army.  Strictly speaking, the topic covers both favorable (i.e., retirement or Honorable Discharge at expiration of term of service (ETS)) and unfavorable separations.  Our class discussion shall focus on those involuntary and voluntary separations in which you are most likely to be involved.


I find it useful to analyze enlisted separations along four dimensions.  These axes frequently determine how fast, or indeed whether, a separation can be accomplished.  

· Who has authority to order (i.e., direct or approve) the separation?

· How will the separation be characterized (i.e., what type of discharge will the soldier receive)?  What will be the impact on the soldier’s future?

· What procedural steps are required to separate the soldier?  

· On what substantive basis (or "chapter") will the separation be processed?  Is the separation voluntary or involuntary?

XXII. Authority To Order Separations.  AR 635-200, para 1-21 [hereinafter, citations without reference to a regulation will be to AR 635-200].Secretary of the Army.  Virtually unlimited authority.
GCMCA (General Court-Martial Convening Authority).  On any basis,  except Secretary of the Army plenary authority cases under para 5-3.
General officer (GO) in command.  On any basis, except secretarial authority cases (para 5-9), Chap 10, and BCD or DD of appellate approved CM sentences.
SPCMCA (Special Court-Martial Convening Authority).
Chap 5, Convenience of the Government (less 5-9, Lack of Jurisdiction).

Chap 6, Dependency or Hardship.

Chap 7, Defective Enlistments, Reenlistments, and Extensions.

Chap 8, Pregnancy.

Chap 9, Alcohol or Other Drug Abuse Rehabilitation Failure.

Chap 11, Entry Level Performance and Conduct.

Chap 13, Unsatisfactory Performance.

Chap 14, Misconduct (only with a General Discharge; Honorable or OTH goes to GCMCA or GO in command).

Chap 15, Homosexual Conduct (unless OTH Discharge warranted).

Chap 16, Selected Changes in Service Obligations.

Chap 18, Failure to Meet Body Fat Standards (notification cases only).

LTC-level commander (includes MAJ(P) assigned to LTC position; does not include MAJ or MAJ(P) Acting Commander).  Only the following:
Chap 8, Pregnancy (voluntary discharge).

Chap 9, Alcohol or Other Drug Abuse Rehabilitation Failure (notification cases only).

Chap 11, Entry Level Performance and Conduct.

Chap 13, Unsatisfactory Performance (notification cases only).

Chap 16, Selected Changes in Service Obligations (voluntary).

Chap 18, Failure to Meet Body Fat Standards (notification cases only).

The separation authority’s three questions.
Sufficient evidence?

Burden on the government, not the soldier (or “respondent”).
Preponderance (50% +), not higher criminal standard of proof beyond a reasonable doubt.
Retain or separate?

Characterization of service?

XXIII. Characterization of Service or Type of Discharge.
Characterization of service will be based on the quality of the soldier’s service, including the reason for separation . . . subject to the limitation under the various reasons for separation.  The quality of service will be determined according to standards of acceptable personal conduct and performance of duty for military personnel.  These standards are found in the UCMJ, directives and regulations issued by the Army, and the time-honored customs and traditions of military service.  

AR 635-200, para 3-5a.

Overview.
Honorable.

General (under honorable conditions).

Under Other Than Honorable Conditions.

Entry Level status (uncharacterized).

Order of release from the custody and control of the Army by reason of void enlistment or induction.

[Dropped from the rolls.]

[Punitive discharge (Dishonorable or Bad Conduct discharges).  Only as a result of approved court-martial sentence.]

Honorable discharge.
“[A]ppropriate when the quality of the soldier’s service generally has met the standards of acceptable conduct and performance of duty for Army personnel.”  AR 635-200, para 3-7a(1).

Look to the pattern of behavior, not isolated incidents.

Soldier receives DD Form 256A, Honorable Discharge Certificate.

Usually required if Government first introduces  limited use information from the Alcohol and Drug Abuse Prevention and Control Program (ADAPCP) during discharge proceedings.

General discharge (under honorable conditions).
“[I]ssued to a soldier whose military record is satisfactory but not sufficiently meritorious to warrant an honorable discharge.”  AR 635-200, para 3-7b(1).

Only permitted if the reasons for separation (chapter) specifically authorizes it.  Never permitted for ETS.

Soldier receives DD Form 257A, General Discharge Certificate.

Impact on benefits.

No civil service retirement credit for time spend on active duty.
No education benefits.  Money paid in to Montgomery GI Bill is forfeited.
Many states will not pay unemployment compensation.
“I understand that I may expect to encounter substantial prejudice in civilian life.”
No automatic upgrading of discharges.  Upgrading requires application to the Army Board for Correction of Military Records (ABCMR) or the Army Discharge Review Board (ADRB), and the ultimate success rate is very low.  Beware the barracks lawyer!

Under Other Than Honorable (OTH) Conditions.
Authorized under certain chapters for a pattern of behavior, or one or more acts or omissions, “that constitutes a significant departure from the conduct expected of soldiers of the Army.”  AR 635-200, para 3-7c(1) & (2).

Board hearing required, unless waived by the soldier or the separation is voluntary (i.e., Chap 10).

No discharge certificate issued (but soldier still receives DD Form 214 with characterization of service annotated).

“I . . . understand . . . I may be ineligible for many or all benefits as a veteran under both Federal and State laws and . . . I may expect to encounter substantial prejudice in civilian life.”

When approved by separation authority, automatically reduces an enlisted soldier to Private, E-1, by operation of law.

No automatic upgrading of discharges.  Upgrading requires application to the ABCMR or the ADRB.  Chances of success are very low.  Beware the barracks lawyer!

Entry Level status (uncharacterized).
No characterization of service.

Used when processing is initiated while a soldier is in entry level status (first 180 days of creditable service, or first 180 days of creditable service after a break in service of over 90 days).

Not a per se bar to veteran’s benefits, but has the effect of disqualifying the soldier for most federal benefits, since most require service of over 180 days to qualify.

Release from custody and control of the Army.
No characterization of service, since the person never acquired military status.

Very rare; used only for void enlistments.

Since no “service,” no veteran’s benefits.

XXIV. Procedural Categories and Administrative Considerations.
Overview.
Soldier initiated (i.e., voluntary).

Notification cases.

Board hearing cases.

Soldier initiated (i.e., voluntary).
Procedure.

Soldier initiates action by memorandum or DA Form 4187 with supporting documentation.
Forwarded through command channels to approval authority.
AR 635-200 doesn't require legal review (cf. para 2-6a). 
Applicable separation chapters.

Chap 6, Dependency or Hardship.
Chap 8, Enlisted Women--Pregnancy.
Chap 10, In Lieu of Trial by Court-Martial.
Most of Chap 16, Selected Changes in Service Obligations (includes VSI, SSB, and soldiers barred from reenlisting, para 16‑5).
Notification cases.
Procedure.  Paras 2-2 and 2-3.

Counseling and rehabilitative transfer requirements apply to many separations.
Counseling always required under:
Involuntary separation due to parenthood, para 5-8.
Personality disorder, para 5-13.
Entry Level Performance and Conduct, Chap 11.
Unsatisfactory Performance, Chap 13.
Minor disciplinary infractions or a pattern of misconduct, para 14-12a or b.
Rehabilitative transfer generally required for separations under the five bases cited above.  Separation authorities may waive it for certain cases (see Adverse Administrative Actions outline).  Beware of separation authorities who do so routinely.
Commander notifies soldier in writing that soldier's separation is recommended.  Soldier must sign acknowledgment of receipt.
Cite specific allegations and provisions of regulation which authorize separation.
Least favorable characterization of service soldier could receive.
Right to consult with counsel.
Right to submit statements.
Right to obtain copies of all matters going to separation authority.
Right to a hearing if soldier has six years or more of combined active and reserve service on date separation is initiated.
Soldier may consult with counsel; submit matters within seven duty days (or request extension).
Action forwarded through command channels to separation authority for final action.
Legal review.
No requirement for legal review unless ADAPCP limited use evidence (typically, Chap 9; will include some Chap 13 or 14 separations) involved.
As a practical matter, most SJA offices try to do a legal review twice:  first, before packet is presented to soldier; second, before final action goes to the separation authority.  Why?
Notification procedure may be used when:  

Soldier has less than six years of combined active and reserve service on date separation is initiated.
Command does not seek to impose an OTH discharge.
Regulation permits, i.e., for:
Some provision of Chap 5, Convenience of the Government.
Chap 7, Defective Enlistments/Reenlistments and Extensions.
Chap 9, Alcohol or Other Drug Abuse Rehabilitation Failure.
Chap 11, Entry Level Performance and Conduct.
Chap 13, Unsatisfactory Performance.
Chap 14, Misconduct, but only when service should be characterized as General (in practice, this exception swallows the rule).
Chap 18, Failure to Meet Body Fat Standards.
Board hearing cases.
Procedure.  Paras 2-4 through 2-12.

Soldier entitled to all rights listed under Notification Procedure, supra.  Added rights:
Counsel for representation (no right to counsel of choice).
Right to a board hearing.
Right to submit a conditional waiver.
Fifteen-day notice before the hearing.
Challenge board members for cause.
Request witnesses.
Submit matters to the board.
Question witnesses.
Choose whether of not to submit to examination by the board.
Argue to the board.
Board hearing.
Composition.  Para 2-7.  Three or more voting members, SFC or above.  Majority commissioned or warrant officers.  One must be MAJ or above.  If soldier is female or member of a minority group and so requests, a board member must be female or a member of a minority group.
Formal rules of evidence (i.e., Military Rules of Evidence (MRE), contained in the Manual for Courts-Martial (MCM)) do not apply.  See para 2-11.
See AR 15-6.
Standard:  relevance.
Limited privileges preserved.

Coerced statements excluded.
Bad faith unlawful searches by military members excluded.
Polygraph evidence admitted only by agreement of the parties.
Government represented by a “Recorder.”
Legal advisor.  Not required by para 2-7a.  If appointed, rules finally on all matters of evidence and challenges except to himself or herself.
President rules on all matters of procedure and all matters of evidence if no legal advisor appointed.  May be overruled by a majority of the board.
Voting members meet in closed session and return findings and recommendations.  Be sure board answers the required questions; use a findings worksheet as you would in a court-martial.
Final action.  Para 2-6.
Legal review required “by a qualified officer fully cognizant of applicable regulations and policies to determine whether the action meets the requirements of [AR 635-200].”  Para 2-6a.  
No requirement for reviewing officer to be a JA unless:
OTH recommended.
Soldier identified specific legal issues for consideration by separation authority.
Limited use evidence was introduced.
As a practical matter, most SJA offices try to do a legal review twice:  first, before packet is presented to soldier; second, before final action goes to the separation authority.
Separation authority's action may be no less favorable than the board's recommendations, para 5-6d, unless separation authority submits a request for separation under para 5-3 to HQDA (TAPC-PDT-SS) for action by the Secretary of the Army, para 5-6e.
Separation authority may suspend approved separation (for other than fraudulent entry or homosexual conduct) for up to six months.  Para 1-20.  Upon satisfactory completion of the probation period (or earlier) separation authority will cancel execution of the approved separation.  If there is further misconduct, may be basis for new separation action, disciplinary action, or vacation of the suspension.
When used.

Any case where command seeks to impose an OTH.
Any case when soldier has six years or more of combined active and reserve service on date separation action is initiated.
Any separation under Chap 15, Homosexual Conduct.
Administrative double jeopardy.  As a matter of DA policy, we will not process a soldier for administrative discharge under Chaps 11, 13, 14, or 15 for conduct that has been the subject of :
A prior judicial proceeding resulting in acquittal;

A prior board action resulting in an approved finding that the evidence did not sustain the factual allegation concerning the conduct; or

A prior separation action if the separation authority ordered retention.

Exceptions.

Conduct or performance after the prior proceeding.
Fraud or collusion not known at time of prior proceeding.
New evidence not known at time of prior proceeding despite due diligence.
Separation pay.  DoD Instr. 1332.29.
General prerequisites.

More than six but less than twenty years service immediately before discharge.
Agrees to enter Ready Reserve for three years.
Involuntary discharge or denial of reenlistment.
Full separation pay.

Honorable discharge required.
Fully qualified for retention, but denied reenlistment because of RIF, retention control point, or denial of promotion.
(monthly base pay at discharge) x 12 x (yrs active duty) x 10%.
Half separation pay.

Honorable or general discharge.
Not fully qualified for retention and being involuntarily separated because of ETS, selected changes in service obligation (i.e., QMP), convenience of the government, homosexual conduct, alcohol or drug abuse rehabilitation failure, or security.
One half of the formula in para F.2.c. above. 
No separation pay.

Any soldier who requests discharge (i.e., Chap 6 (Dependency or Hardship), Chap 8 (Pregnancy), Chap 10 (In Lieu of Trial by Court-Martial), or para 16-5 (voluntary discharge of  soldier denied reenlistment)).
Any separation during first term of enlistment.
Any separation under Chap 13 (Unsatisfactory Performance) or Chap 14 (Misconduct).
Any OTH discharge.
XXV. Command-Initiated (Involuntary) Separations.
Convenience of the Government, Chap 5.
Secretarial Plenary Authority (Chap 5, Section II).

Requires DA approval.
Honorable, general, or entry level (uncharacterized) discharge.
Used, among other reasons, when separation authority wants to take action more adverse to soldier than that recommended by an administrative discharge board.
No requirement for administrative board hearing, regardless of soldier’s time in service.
Involuntary Separation Due to Parenthood (para 5-8).

Basis.  "Parental obligations interfere with fulfillment of military responsibilities [such as] repeated absenteeism, late for work, inability to participate in field training exercises or perform special duties such as CQ and Staff Duty NCO, and nonavailability for worldwide assignment or deployment according to the needs of the Army."  Para 5-8a.
Counseling with a view towards separation required.
Honorable, general, or entry level (uncharacterized) discharge.
Separation authority:  SPCMCA.
See AR 600-20, Army Command Policy, para 5-5 (I02, 1 Apr 92), for requirements for single soldiers and soldiers married to service members to prepare family care plans.
Personality Disorder, para 5-13.

Deeply-ingrained maladaptive pattern of behavior of long duration.
Physician trained in psychiatry or licensed clinical psychologist must make diagnosis.
Counseling and opportunity to overcome deficiency required.
Honorable discharge required under most circumstances.  
Other bases within Chap 5:  surviving sons and daughters, aliens not lawfully admitted to the United States, soldiers who did not meet procurement medical standards, failure to qualify for flight training, concealment of arrest record, early separation to further education, and other physical or mental conditions  (I03).  

[Para 5-15, failure to meet Army body fat composition or weight control standards, has been superseded by Chap 18, Failure to Meet Body Fat Standards.]

Defective Enlistments, Reenlistments, and Extensions, Chap 7.
Separation authority for all Chap 7 cases:  SPCMCA.

Fraudulent entry.

Procurement of  enlistment, reenlistment, or period of active service through deliberate misrepresentation, omission, or concealment of information which, if known and considered by the Army at the time of enlistment or reenlistment, might have resulted in rejection.
Separation authority must apply three tests.  
Is information disqualifying?
Is the apparently disqualifying information true?
Did the soldier deliberately misrepresent or withhold it?
Examples of fraudulent entry include concealment of prior service, true citizenship status, conviction by civil court, record as a juvenile offender, medical defects, absence without leave or desertion from a prior service, pre-service homosexual conduct, or other disqualification, or misrepresentation of intent with regard to legal custody of children.
Honorable, general, under other than honorable conditions, or entry level separation.
Minority.

Release from custody and control of the Army if soldier enlisted under 17 and has not yet attained that age.
Discharge for minority is upon application of parents if soldier is under 18 and enlisted without written consent of parents.
Erroneous enlistments or reenlistments.    

Enlistment is erroneous if:
it would not have occurred had the relevant facts been known by the government or had appropriate directives been followed; and
it was not the result of fraudulent conduct on the part of the soldier; and
the defect is unchanged in material respects.
Soldier may be retained in service if retention is in the best interests of the Service and the disqualification may be waived.
Honorable, ELS, or release from custody and control.  
Defective or unfulfilled enlistment or reenlistment.

Defective enlistment agreement.  Soldier was eligible for enlistment but did not meet prerequisites for option for which enlisted.  This situation exists in the following circumstances:
A material misrepresentation by recruiting personnel, upon which the soldier reasonably relied and thereby was induced to enlist for the option, or
An administrative oversight or error on part of recruiting personnel in failing to detect that the soldier did not meet all requirements for enlistment commitment, and
Soldier did not knowingly take part in creation of the defective enlistment.
Unfulfilled enlistment commitment.  Soldier received a written enlistment commitment for which the soldier was qualified, but which cannot be fulfilled by the Army, and soldier did not knowingly take part in creation of the unfulfilled commitment.
Honorable discharge or entry level separation.
Alcohol or Other Drug Abuse Rehabilitation Failure, Chap 9.
Basis.  Soldier is enrolled in ADAPCP and commander determines:

That soldier lacks potential for future service and further rehabilitation efforts are not practicable; or
Long term rehabilitation is necessary and the soldier is transferred to a civilian medical facility for rehabilitation.
Mandatory initiation when a soldier is declared an alcohol or other drug abuse rehabilitation failure.  AR 635-200, para 9-2, and AR 600-85, para 1-11d(4).

Notification procedure.

Separation authority.  LTC-level commander (but SPCMCA for board cases).

Honorable, general, or entry level separation.  But honorable discharge required in any case in which the government initially introduces limited use evidence as defined by AR 600-85.

Entry Level Performance and Conduct, Chap 11.
Basis.  Unsatisfactory performance or minor disciplinary infractions evidenced by inability, lack of reasonable effort, failure to adapt to military environment, or pregnancy which precludes full participation in training required to earn MOS (Military Occupational Specialty).

Soldier must be in an entry level status:

First 180 days of creditable continuous active duty; or
First 180 days of creditable continuous active duty following break in active service of more than 92 days.
Separation action must be initiated prior to the end of the 180th day.
Prior counseling with a view toward separation required.

Rehabilitative transfer required.  May be waived by separation authority under extremely limited circumstances. See  message, Headquarters, Dep’t of Army, DAPE-MPE, subject:  Attrition of First-Term Enlisted Soldiers–Supplemental Guidance (151717Z Jan 97).

Notification procedure.

Description of separation.

Soldiers who have completed Initial Entry Training or have been awarded a Military Occupation Specialty will be transferred to the Individual Ready Reserve unless the soldier has no potential for useful service under full mobilization.
All other soldiers separated under Chap 11 will receive an entry level separation with no characterization of service.
Separation authority.  LTC-level commander for non-board cases.  SPCMCA for board cases.

Unsatisfactory Performance, Chap 13.
For soldiers beyond entry level status.

Prior counseling with a view toward separation required.

Rehabilitative transfer required.  May be waived by separation authority under extremely limited circumstances. See  message, Headquarters, Dep’t of Army, DAPE-MPE, subject:  Attrition of First-Term Enlisted Soldiers–Supplemental Guidance (151717Z Jan 97).

Mandatory grounds.  Para 13-2.  Unless the commander chooses to impose a bar, separation must be initiated for soldiers who:

Without medical reason fail two successive APFTs (see also AR 350-41).
Are eliminated for cause from an NCOES course.
Notification procedure.

Description of separation.

Characterization: Honorable or General.
Soldiers who have completed IET or have been awarded a MOS will not necessarily be separated.  
If the characterization is Honorable, the soldier is transferred to the IRR.
If the characterization is General, the soldier will be transferred to the IRR unless the soldier clearly has no potential for useful service under conditions of full mobilization (separation authority's decision).
Separation authority.  LTC-level commander for non-board cases.  SPCMCA for board cases.

Misconduct, Chap 14.
Overview.  Chap 14 includes four separate grounds for separation:

Conviction by a civil court.
Pattern of minor military disciplinary infractions.  Para 14-12a.
Pattern of misconduct (military or civilian).
Commission of a serious offense.
Separation authority.

GCMCA or general officer in command with a JA or legal advisor for cases initiated under administrative board procedures (OTH possible).
SPCMCA:
Discharge under OTH not warranted and notification procedures used.  This exception is used frequently.  An honorable discharge may be ordered only when the GCMCA has so authorized in the case.
An administrative separation board recommends an entry level separation or general discharge.
An administrative separation board recommends an honorable discharge and GCMCA has authorized the exercise of separation authority in the case.
Conviction by a civil court.  Para 14-5.

Specific circumstances of the offense warrant separation.  It is not mandatory to initiate separation action.
A punitive discharge would be authorized for the same or closely related offense under the UCMJ, or
The sentence by the civil authorities includes confinement for 6 months or more, without regard to suspension or probation.
If separation action is initiated by the immediate commander, the case will be processed through the chain of command to the separation authority.
Execution of discharge is withheld until soldier indicates in writing that he won't appeal, until time for appeal expires, or until soldier's term of service expires, whichever is earlier.
Minor (military) disciplinary infractions.  Para 14-12a.

A pattern of misconduct consisting solely of minor military disciplinary infractions.
Prior counseling with a view toward separation required.
Rehabilitative transfer or waiver required.
Pattern of Misconduct.  Para 14-12b.

Discreditable involvement with civil or military authorities.
Conduct prejudicial to good order and discipline.
Prior counseling with a view toward separation required.
Rehabilitative transfer or waiver required.
Commission of a serious offense.  Para 14-12c.

Specific circumstances of the offense (military or civilian) warrant separation, and a punitive discharge would be authorized for the same or closely related offense under the MCM.
Abuse of illegal drugs.
Handled under the above provisions if not handled by either a court-martial authorized to impose a punitive discharge or by separation UP AR 635​-200, Chap 9, Alcohol or Other Drug Abuse Rehabilitation Failure.
Criteria.  AR 635-200, para 14-12c.
First-time drug offenders below the rank of sergeant or with less than 3 years total military service, Active and Reserve, may be processed for separation.
First-time drug offenders in the rank of sergeant and above and all soldiers with three or more years total military service, Active and Reserve,  will be processed for separation.
All second-time drug offenders will be processed for separation.
Medically-diagnosed drug dependent soldiers, PVT-SGM/CSM, will be processed for separation after detox.
Any soldier involved with illicit trafficking, distributing , or selling will be processed for separation unless the case is referred to a court-martial empowered to adjudge a punitive discharge.  AR 600-85, para 1-11.
Procedure.

Administrative board procedure - if OTH warranted.
Notification procedure - if OTH is not warranted.
Description of separation.  Honorable, general, OTH, or entry level separation.

Discharge for Homosexual Conduct, Chap 15.
References.

National Defense Authorization Act (FY 1994), 10 U.S.C. § 654.
DoD Dir 1332.30, Separation of Regular Commissioned Officers, 21 December 1993; C1, 4 March 1994 
DoD Dir 1332.14, Enlisted Administrative Separations, 21 December 1993; C1, 4 March 1994
DEPSECDEF Memorandum, 17 May 1994, subject:  Recoupment of Education Assistance Funds, Bonuses and Special Pay from Persons Disenrolled or Separated on the Basis of Homosexual Conduct
DoD General Counsel memorandum, 18 August 1995, subject:  Policy on Homosexual Conduct in the Armed Forces
Message, HQDA (DAPE-MP),  010115Z MAR 94, Subject:  Administrative Separation for Homosexual Conduct.
Message, HQDA (DAPE-HR-S), 010125Z MAR 94, Subject: Homosexual Conduct Policy.
Memorandum, U.S. Army Deputy Chief of Staff for Personnel (DAPE-MPE), 28 February 1994, Subject:  Accession Policy.
Memorandum, U.S. Army Criminal Investigation Command (CIOP-PP-PO), 28 February 1994, Subject:  ALCID Memorandum 008-94.
Message, DAJA-ZX, 191425Z MAY 94, Subject:  Homosexual Conduct Policy.
Grounds for Separation.  National Defense Authorization Act FY 94 (10 U.S.C. § 654) (Effective 30 Nov 93).  Codifies homosexual exclusion policy.  Requires separation of a soldier who:

"... has engaged in, attempted to engage in, or solicited another to engage in a homosexual act or acts,"
"... has stated that he or she is a homosexual or bisexual, or words to that effect, unless there is a further finding ... that the member has demonstrated that he or she is not a person who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts,"  or
"... has married or attempted to marry a person known to be of the same biological sex."
Definitions.  Several definitions are key to understanding the new legislation and its implementation.  Some of the definitions are found in the statute; others are provided in the implementing DoD guidance.

Homosexual means a person, regardless of sex, who engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual act, and includes the terms “gay” and “lesbian”.  (From statute).
Homosexual conduct means a homosexual act, a statement by the soldier that demonstrates a propensity or intent to engage in homosexual acts, or a homosexual marriage or attempted marriage.  (See refs f and g).
Homosexual act means any bodily contact, actively undertaken or passively permitted, between members of the same sex for the purposes of satisfying sexual desires; and any bodily contact which a reasonable person would understand to demonstrate a propensity or intent to engage in an act (described above). (From statute).
Homosexual statement means language or behavior that a reasonable person would believe was intended to convey the statement that a person engages in, attempts to engage in, has a propensity to engage in, or intends to engage in homosexual acts. (See ref f).  Includes statement “I have a homosexual orientation.”  (See ref e).
Propensity to engage in homosexual acts means more than an abstract preference or desire to engage in homosexual acts; it indicates a likelihood that a person engages in or will engage in homosexual acts.  (See refs f and g). 
Accessions.

Don’t ask.  Applicants will not be asked to reveal their sexual orientation or whether they have engaged in homosexual conduct.
All applicants will be informed of the separation policy for homosexual conduct.
If applicant volunteers homosexual orientation, or if recruiter comes across  independent evidence of homosexual acts, applicant will be rejected.
Investigations.

Only a commander in the chain of command of a suspected homosexual can authorize an investigation or inquiry.  
Investigations may be initiated only when there is “credible information that there is a basis for discharge.”  
“Credible Information ...”
Exists when the information, considering its source and the surrounding circumstances, supports a reasonable belief that a service member has engaged in homosexual conduct.  It requires a determination based on articulable facts, not just a belief or suspicion.
Does not exist, for example, when “the only information known is an associational activity such as going to a gay bar, possessing or reading homosexual publications, associating with known homosexuals, or marching in a gay rights rally in civilian clothes.  Such activity, in and of itself, does not provide evidence of homosexual conduct.”
Informal fact-finding inquiries and administrative separation procedures are the preferred way of addressing homosexual conduct.
Neither CID nor MPI will conduct investigations solely to determine the sexual orientation of an individual.
If the misconduct is purely private, consensual, adult misconduct, the CID may investigate only if the information is either referred to them by the unit commander, or the local CID unit receives approval to investigate from the commander or deputy commander, USACIDC.
If case involves only statements (e.g., “I am gay”), or only private, consensual, adult sexual misconduct, scope of investigation should be limited to “the factual circumstances directly relevant to the specific allegations.”
When interviewing soldiers suspected of homosexual conduct:
The military policy on homosexual conduct should be explained to the soldier before questioning.  The interviewer will not ask questions if the soldier indicates a reluctance to talk.
Soldiers will be advised of Art 31 rights if suspected of UCMJ violation.
“Statement” case.  May inquire into whether soldier has engaged in, attempted to engage in, or intends to engage in homosexual acts or marriages.  May ask soldier why he or she made statement; what he or she means by it.
“Acts” case.  Discuss only the alleged conduct.  May seek specific details to test credibility, to corroborate statement, to assess criminality of acts, to determine whether aggravating circumstances are present, to obtain information to counter a possible rebuttal by soldier, and to determine possible basis for recoupment by government.
Soldiers shall not be asked to reveal sexual orientation.
Separations.

Administrative board procedure used in all enlisted cases.
Soldiers will be separated if there is an approved finding of homosexual conduct.  Exceptions:
Rebuttable Presumption for cases based solely on admissions.  Admission of being a homosexual or having a homosexual orientation creates a rebuttable presumption of propensity or intent to engage in homosexual acts.  Burden of proof  shifts to soldier.
In determining whether a soldier has successfully rebutted the presumption, some or all of the following may be considered (this is not an exclusive list):
Whether the member has engaged in homosexual acts.
The member's credibility.
Testimony from others about the members past conduct, character, and credibility.
The nature and circumstances of the member's statements.
Any other evidence relevant to whether the member is likely to engage in homosexual acts.
To date, no soldier or Marine has successfully rebutted the presumption.  The Navy has retained five sailors who have admitted their homosexual orientation; the Air Force has retained two airmen.
Homosexual act committed by a heterosexual.  A soldier may be retained after commission of a homosexual act if and only if the following findings are made.  The soldier bears the burden of proving all the following items to the board's satisfaction:
Such conduct is a departure from the soldier's usual and customary behavior.  
Such conduct is unlikely to recur.
Such conduct was not accomplished by use of force, coercion, or intimidation. 
Under the particular circumstances of the case, soldier's continued presence is consistent with the interests of the Service in proper discipline, good order, and morale.  
The soldier does not have a propensity or intent to engage in homosexual acts.
Homosexual conduct for purposes of avoiding or terminating military service.  If the commander or board believes that the individual is not a homosexual but is merely trying to avoid military service, the soldier does not have to be discharged.
Characterization of service.
Honorable, general, or entry level separation.
Under Other Than Honorable (OTH) conditions.  Authorized if, during a current term of service, the soldier attempted, solicited, or committed a homosexual act:
By use of force, coercion, or intimidation.
With a person under 16 years of age.
With a subordinate in circumstances that violate customary military superior-subordinate relationships.
Openly in public view.
For compensation.
Aboard a military vessel or aircraft.
In another location subject to military control under aggravating circumstances noted in the finding that have an adverse impact on discipline, good order, or morale comparable to the impact of such activity aboard a vessel or aircraft.
Separation Authorities.  Enlisted separation authorities are:
GCMCA (when command seeks OTH).
SPCMCA (when command does not seek OTH).
Reporting Requirement.

All Army legal offices (including reserve component) are required to report pending homosexual discharge cases to OTJAG Administrative Law Division.  
Initial report made on initiation of separation action; subsequent report made following ultimate disposition.  
Report by fax (fax (703) 693-2518; voice (703) 614-4586).  
Separation authority remains with local commanders.
Recoupment.

10 U.S.C. § 2005 & 37 U.S.C. § 308, as amended by NDAA FY 94.
Soldiers (and cadets) receiving "advanced education assistance" must enter into written agreements providing for pro rata reimbursement of such educational assistance if the soldier, "voluntarily or because of misconduct," fails to complete the agreed upon period of service.  The same standard applies to pro rata recoupment of enlisted bonuses when the enlisted soldier is separated prior to the end of the agreed service obligation.
Separation for homosexual conduct requires recoupment only if the conduct:
Was punishable under the UCMJ.
Would authorize an OTH discharge.
Was committed for the purpose of seeking separation.
Soldiers being processed for separation due to homosexual conduct that requires recoupment should be informed of the possibility of recoupment in the notification of separation.
In cases where recoupment might be appropriate, separation boards should make specific findings on the issue of recoupment.  If the board is waived, the separation authority must make specific findings.
Coordinate all potential recoupment cases with HQDA (DAPE-MP).
Failure to Meet Body Fat Standards, Chap 18.
Sole basis for separation is failure to meet weight control standards under the provisions of AR 600-9.  Will not be used to separate a soldier who meets the criteria for separation under other provisions of AR 635-200.

Soldier must first be given a reasonable opportunity to comply with and meet weight reduction goals.

Initiation of separation mandatory for soldiers who do not make satisfactory progress after a period of 6 months, unless the commander chooses to impose a bar to reenlistment.

Initiation of separation required for soldiers who fail to maintain body fat composition standards during the 12-month period following removal from the program (no grace period), and during months 13-36 (90-day grace period).

Notification procedure.

Honorable discharge or entry level separation.

Separation authority is LTC level commander; SPCMCA, if there is a board.

XXVI. Soldier-Initiated (Voluntary) Separations.
Expiration of Service Obligation, Chap 4.
Rarely any JAG involvement.

Honorable or entry level discharge.

Beware of inadvertent ETS discharge of soldier for whom the command is contemplating adverse action.  See paras 1-23 through 1-29.

Dependency or Hardship, Chap 6.
Bases.

Dependency.  Death or disability of a member of a soldier's (or spouse's) immediate family causes an immediate family member to rely upon the soldier for principal care of support.
Hardship.  Separation from the Army will materially affect the care or support of the family by alleviating undue and genuine hardship.
Voluntary request by soldier.

Separation authority:  SPCMCA.

Honorable, General, or Entry Level (uncharacterized) discharge possible.  General requires notification procedure.

Common problems areas.

Separation of Enlisted Women -- Pregnancy, Chap 8.
Bases. 

Normal Pregnancy.  An enlisted woman is pregnant and has been counseled IAW para 8-9, AR 635-200.
Abnormal Pregnancy.  An enlisted soldier carries a pregnancy for 16 weeks or more, but then has an abortion, miscarriage, or an immature or premature delivery before separation.
Voluntary; soldier must request separation.

Request must generally be approved.  

Soldier may request a specific separation date, but separation authority, in consultation with treating physician, sets the date.  Date may be no later than thirty days before expected delivery date.

Soldier will not be separated  overseas except at her home of record.  (Soldiers assigned overseas are processed through stateside separation facility).

Prohibited when separation has been initiated under a different chapter of AR 635-200.

If soldier is under investigation, charges, or serving court-martial sentence, Chap 8 request may be approved with consent of GCMCA.

Separation authority:  LTC-level commander.

Honorable or Entry Level (uncharacterized).

Discharge in Lieu of Trial by Court-Martial, Chap 10 (I02).  
Chap 10 previously titled “Discharge for the Good of the Service.”

Two independent bases.

Preferral of charges, the punishment for which, under the UCMJ, includes a punitive discharge, OR
Referral of charges to a court-martial authorized to adjudge a punitive discharge where the enhanced punishment provisions of RCM 1003(d), MCM, are relied upon.
Voluntary request by soldier.

Consulting counsel  advises soldier concerning elements of offense, burden of proof,  possible defenses, possible punishments, requirement of voluntariness, type of discharge, withdrawal rights, loss of VA benefits, and prejudice in civilian life because of discharge.

Disciplinary proceedings are neither suspended nor abated by submission.  

Statements submitted by the accused in connection with the request for discharge are not admissible against the accused at courts-martial, except as provided for in Military Rule of Evidence 410.

Withdrawal permitted only with consent of the GCMCA unless trial results in acquittal or sentence does not include a punitive discharge.

Separation authority.

GCMCA.
SPCMCA where authority has been delegated to act in certain cases (para 10-7) (rare:  commander of Personnel Confinement Facility, only charge is AWOL, specific delegation of authority).
Most requests approved with Other Than Honorable discharge.  Although the regulation provides for Honorable, General, or entry level (uncharacterized) separations, these are very rare.

Retirement for Length of Service, Chap 12.  Usually not considered an "administrative discharge" at all.
Selected Changes in Service Obligation, Chap 16.  Chap 16 contains twelve bases for discharge; some (i.e., QMP) are involuntary.  [The most common was Voluntary Separation of Soldiers Denied Reenlistment, para 16-5.  This provision of Chap 16 has been suspended by DA.]
[Basis.]  

[Soldier has DA imposed bar to reenlistment, locally imposed bar to reenlistment, or has signed a statement declining continued service.]  
[Now only available to soldiers on their second on later terms of enlistment.  See  message, Headquarters, Dep’t of Army, DAPE-MPE, subject:  Attrition of First-Term Enlisted Soldiers (121752Z Dec 96).]
[Separation authority.  LTC-level commander.]

[Honorable or entry level (uncharacterized) separation.]

XXVII. Conclusion.
	Army-Wide Enlisted Separations

	Basis
	FY 89
	FY 90
	FY 91
	FY 92
	FY 93
	FY 94
	FY 95
	FY 96
	FY 97

	Expiration of Service Obligation
	60,121
	54,027
	40,294
	43,226
	39,208
	28,610
	25,496
	32,019
	29,120

	
	
	
	
	
	
	
	
	
	

	Convenience of the Government (Ch 5)
	
	
	
	
	
	
	
	
	

	     Secretarial Authority
	599
	990
	2038
	3859
	2387
	730
	596
	639
	387

	     Surviving Son or Daughter
	0
	4
	12
	6
	8
	0
	2
	0
	5

	     Parenthood (Involuntary)
	120
	127
	762
	444
	479
	547
	679
	1052
	998

	     Lack of Jurisdiction
	2
	0
	1
	1
	1
	0
	1
	0
	0

	     Illegal Aliens
	1
	2
	0
	2
	0
	1
	0
	0
	0

	     Procurement Medical Fitness Standards
	4610
	2971
	3864
	3199
	3973
	3943
	2906
	3176
	3805

	     WO Flight Training Medical Disqualification
	23
	44
	29
	7
	3
	2
	2
	4
	2

	     Personality Disorder
	2438
	2409
	2075
	1311
	1191
	1135
	908
	924
	801

	     Conceal Arrest Record
	15
	7
	8
	6
	8
	20
	18
	30
	21

	     Attend School
	0
	0
	0
	0
	0
	2437
	2834
	3512
	2518

	     Other Physical Condition
	0
	0
	0
	0
	0
	0
	36
	41
	152

	          SUB-TOTAL
	7808
	6554
	6789
	8835
	8050
	8815
	7982
	9378
	8689

	
	
	
	
	
	
	
	
	
	

	Convenience of the Government (Ch 6)
	
	
	
	
	
	
	
	
	

	     Hardship/Dependency
	2232
	2502
	2394
	1837
	1698
	1480
	1452
	1527
	1238

	     Parenthood/Sole Parents (voluntary)
	881
	1103
	1263
	642
	523
	435
	436
	411
	246

	          SUB-TOTAL
	3113
	3605
	3657
	2479
	2221
	1915
	1888
	1938
	1484

	
	
	
	
	
	
	
	
	
	

	Defective Enlistment (Ch 7)
	
	
	
	
	
	
	
	
	

	     Minority
	1
	1
	0
	1
	1
	0
	0
	0
	2

	     Erroneous Enlistment
	88
	78
	94
	73
	67
	37
	39
	45
	47

	     Unfulfilled Enlistment Commitment
	153
	258
	152
	105
	131
	90
	75
	49
	87

	     Fraudulent Entry
	318
	233
	309
	215
	176
	216
	163
	211
	377

	          SUB-TOTAL
	560
	570
	555
	394
	375
	343
	277
	305
	513

	
	
	
	
	
	
	
	
	
	

	Pregnancy (Ch 8)
	2136
	2351
	2651
	1634
	1475
	1403
	1362
	1274
	1202

	
	
	
	
	
	
	
	
	
	

	Rehabilitation Failure (Ch 9)
	
	
	
	
	
	
	
	
	

	     Alcohol
	1330
	1329
	850
	879
	648
	495
	449
	367
	306

	     Drugs
	458
	285
	132
	137
	89
	70
	80
	71
	69

	          SUB-TOTAL
	1788
	1614
	982
	1016
	737
	565
	529
	438
	375

	
	
	
	
	
	
	
	
	
	

	In Lieu of Trial by Court-Martial (Ch 10)
	3742
	4347
	2951
	2798
	2180
	2116
	2064
	2094
	2637

	
	
	
	
	
	
	
	
	
	

	Entry Level Performance and Conduct (Ch 11)
	4984
	4637
	5146
	4981
	6278
	5824
	4477
	5111
	4936

	
	
	
	
	
	
	
	
	
	

	Length of Service Retirement (Ch 12)
	8425
	8211
	8917
	13580
	12854
	11189
	10442
	9833
	8948

	Early Retirement
	0
	0
	0
	0
	241
	2813
	6681
	750
	1015

	          SUB-TOTAL
	8425
	8211
	8917
	13850
	13095
	14002
	17123
	10583
	9963


	Basis
	FY 89
	FY 90
	FY 91
	FY 92
	FY 93
	FY 94
	FY 95
	FY 96
	FY 97

	Unsatisfactory Performance (Ch 13)
	3890
	4186
	3087
	4313
	3704
	3542
	3304
	3101
	2321

	
	
	
	
	
	
	
	
	
	

	Misconduct (Ch 14)
	
	
	
	
	
	
	
	
	

	     Conviction by Civil Court
	126
	142
	107
	128
	114
	91
	71
	97
	67

	     Minor Infraction
	224
	291
	235
	203
	117
	141
	103
	93
	101

	     Pattern of Misonduct
	3255
	2466
	2506
	2728
	1904
	1980
	2077
	1977
	1810

	     Serious Offense
	2309
	2791
	2302
	2560
	1972
	1908
	1737
	1808
	1714

	     Drug Abuse
	3077
	1499
	1004
	1291
	1117
	829
	822
	896
	794

	          SUB-TOTAL
	8991
	8189
	6154
	5910
	5224
	4949
	4810
	4871
	4486

	
	
	
	
	
	
	
	
	
	

	Homosexual Conduct (Ch 15)
	292
	226
	199
	137
	152
	138
	181
	206
	194

	
	
	
	
	
	
	
	
	
	

	Change in Service Obligation (Ch 16)
	
	
	
	
	
	
	
	
	

	     Commission or Warrant
	1736
	1674
	1427
	1401
	1326
	1493
	1506
	1274
	1219

	     Officer Training Program
	545
	432
	227
	261
	305
	305
	452
	399
	401

	     Immediate Reenlistment
	102,223
	91,192
	72,943
	77,427
	73,844
	69,738
	72,084
	72,122
	79,645

	     Denied Reenlistment
	3083
	6573
	2273
	635
	4887
	4011
	3655
	3311
	1367

	     RIF/Budgetary Constraints
	684
	6711
	764
	38580
	5202
	4003
	6508
	3001
	1990

	     Early Release (VSI)
	0
	0
	0
	1247
	152
	255
	291
	8
	2

	     Early Release (SSB)
	0
	0
	0
	20194
	3622
	5370
	2480
	23
	1

	     Insufficient Retainability
	255
	227
	111
	209
	610
	202
	222
	148
	24

	     Holiday Early Release
	0
	0
	0
	0
	0
	642
	937
	591
	175

	          SUB-TOTAL
	108,526
	106,809
	77,745
	145,677
	89,948
	86,019
	88,035
	80,877
	84,824

	
	
	
	
	
	
	
	
	
	

	Body Fat Standards (Ch 18)
	2084
	2219
	1868
	3060
	2371
	2436
	2379
	2123
	1945

	
	
	
	
	
	
	
	
	
	

	Physical Disability (AR 635-40)
	
	
	
	
	
	
	
	
	

	     Retirement
	2332
	1979
	1660
	1841
	1282
	919
	1033
	1088
	1055

	     Discharge
	3959
	4344
	4581
	4199
	3539
	2899
	3089
	4574
	4338

	          SUB-TOTAL
	6291
	6323
	6241
	6040
	4821
	3818
	4122
	5662
	5393

	
	
	
	
	
	
	
	
	
	

	Conscientious Objector (AR 600-43)
	38
	18
	59
	31
	14
	23
	17
	16
	18

	
	
	
	
	
	
	
	
	
	

	Security (AR 604-10) 
	1
	0
	0
	0
	2
	3
	1
	2
	0

	
	
	
	
	
	
	
	
	
	

	Punitive (UCMJ)
	293
	235
	246
	276
	404
	267
	133
	116
	136

	
	
	
	
	
	
	
	
	
	

	Other
	5
	33
	2058
	576
	1210
	481
	203
	274
	691

	
	
	
	
	
	
	
	
	
	

	GRAND TOTAL
	223,088
	214,154
	171,599
	245,963
	181,471
	165,269
	164,383
	160,388
	158,927

	Source:  DCSPER 598 Report                                                                                                                    .Point of Contact:  DAPE-MPE / Mr. John Slone, 695-0986


CHAPTER 4

NONJUDICIAL PUNISHMENT

Introduction
One of the most valuable disciplinary tools available to the commander is the authority to impose nonjudicial punishment under the provisions of Article 15 of the Uniform Code of Military Justice (UCMJ).  In the case of United States v. Booker, 5 M.J. 238 (C.M.A. 1977), the Court of Military Appeals recognized the role of nonjudicial punishment in the military:

We wholeheartedly express our firm belief that those exercising the command function need the disciplinary action provided for under Article 15 . . . to meet and complete their military mission.

The provisions of Article 15 are also discussed in Part V of the Manual for Courts-Martial and Chapter 3, Army Regulation 27-10.  These three sources are the primary authorities on nonjudicial punishment.

A.
Applicable Policies
A commanding officer is encouraged to use nonpunitive measures to the maximum extent possible in furthering the efficiency of the command without resorting to the imposition of nonjudicial punishment.  Resort to nonjudicial punishment is proper only in cases in which administrative measures are considered inadequate or inappropriate.  Nonjudicial punishment may be imposed in appropriate cases to--

-  Correct, educate, and reform offenders who have shown that they cannot benefit by less stringent measures;

-  Preserve an offender's military record from unnecessary stigma by a court-martial conviction; and

-  Further military efficiency by disposing of minor offenses in a manner requiring less time and personnel than trial by court-martial (AR 27-10, para. 3-2).

Before imposing punishment under Article 15 the commander should consider all options.  In reviewing these options, the commander should be aware of the ultimate impact of his action upon the soldier's record and upon the discipline of the command.  He should also consider the number of man-hours required to effect his decision.  When an offense has occurred, one or more of the following options may be available to the commander:

1.
No Action.

2.
Nonpunitive Action.

a.
Administrative Reprimand/Admonition (AR 640-10, AR 600-37).

b.
Administrative Reduction in Grade for inefficiency (AR 600-200). 

c.
Extra Training.

d.
Magistrate's Court (generally traffic offenses).

e.
Administrative Separation. 

3.
Nonjudicial Punishment.

4.
Court-Martial.

REFERENCE:  MCM, Part V, paras. 1c, d; AR 27-10, paras. 3-2, 3-3.

B.
Imposition Authority
1.
Who May Give an Article 15?

The general rule is that any "commander" is authorized to impose punishment under Article 15.  The term "commander," when speaking of Article 15 authority, refers to a "commissioned or warrant officer who, by virtue of that officer's grade and assignment, exercises primary command authority over a military organization or prescribed territorial area, that under pertinent official directives is recognized as a command" (AR 27-10, para. 3-7).  Whether a unit constitutes a "command" sometimes raises questions.  AR 27-10 indicates that "commands" include companies, troops, batteries, numbered units and detachments, missions, Army elements of unified commands and joint task forces, service schools, and area commands.  This list is not exhaustive.

The commander's discretion to impose an Article 15 is personal and must not be hampered by any superior's "guidelines" or "policies" (AR 27​-10, para. 3-4b).  Although a superior commander may not tell a subordinate when to impose an Article 15 or how much punishment should be assessed, the superior commander may:

a.
Totally withhold the subordinate's imposition authority, or

b.
Partially limit imposition authority regarding (1) a particular category of offenses (e.g., all larcenies), (2) a certain category of personnel (e.g., all officers), or (3) a particular case (e.g., a fight involving soldiers at a local bar). 

Because the authority to impose an Article 15 is an attribute of command, a commander may not, as a general rule, delegate that authority to a subordinate.  The exception to that rule is that an officer authorized to exercise general court-martial jurisdiction and any commanding general may delegate Article 15 powers to a commissioned officer actually acting as a deputy or assistant commander.  A general court​-martial convening authority or a commanding general may also delegate the authority to the chief of staff, provided the chief of staff is a general officer.  These delegations must be in writing and may be exercised only when the delegate is senior in rank to the person being punished (AR 27-10, para. 3-7c).  A commander's delegation of the authority does not prevent that commander from personally acting in any case.  An appeal from punishment imposed under a delegation of power will be acted upon by the authority next superior to the officer who delegated the authority.

2.
Who May Receive an Article 15?

A commander may impose nonjudicial punishment upon military members of the command.  Individuals are considered to be members of the command if they are assigned to the command or affiliated with the command under conditions, either expressed or implied, which indicate that the commander of the unit is to exercise administrative or disciplinary authority over them.  If there is any question as to whether an individual is within the command, written or oral orders which affect the individual's status should be examined.  If the orders indicate that the soldier is attached for administration of military justice, or simply attached for administration, the individual will normally be considered to be a member of the command for purposes of Article 15.  Otherwise, consider where the soldier slept, ate, was paid, performed duty, the duration of the status, and other similar factors (AR 27-10, para. 3-8a).

A soldier could be a member (for the purposes of Article 15) of several commands.  For example, PFC Frank Jones, who is a member of Company A at Fort Sticks, goes on TDY to Fort Acres where he is temporarily assigned to Company B.  Theoretically, he could be a member of both Company A and Company B for purposes of nonjudicial punishment.

An Article 15 may not be imposed upon an individual once military status as a member of the command has terminated.  For example, once Jones returns to his parent unit (Company A), he is no longer amenable to punishment by the commander of Company B.  The commander of Company B may forward reports of offenses to Company A's commander for possible Article 15 punishment (AR 27-10, para. 3-8b).

3.
When is an Article 15 Appropriate?

The general rule is that an Article 15 should be offered only for minor offenses.  A rule of thumb found in the Manual for Courts-Martial indicates that an offense is minor if the maximum authorized punishment for the offense does not include a dishonorable discharge or confinement for more than one year (MCM, Part V, para. 1e).  That, of course, is only a guideline.  The 

standard for determining whether the offense is minor is flexible and requires examination of the surrounding circumstances.  For example, possession of cocaine is normally considered a "major" offense, but the circumstances of the possession may dictate that it is a minor offense for the purposes of an Article 15. 

Occasionally, an Article 15 is given for a major offense.  If this occurs, a higher level commander may still refer the case to a court-martial if he deems the Article 15 inappropriate for the magnitude of the offense.  The soldier must be given full credit for the Article 15 punishment that was imposed.  This type of situation should occur only rarely.  A commander should not proceed with an Article 15 if he or she is planning to court-martial the soldier for the same offense later.

REFERENCE:  MCM, Part V, para. 2; AR 27-10, paras. 3-7, 3‑8, 3-9.

C.
Procedures in Formal Proceedings
1.
Notice.

The commander who is considering the imposition of an Article 15 must give written and oral notice to the soldier (MCM, Part V, para. 4a; AR 27-10, para. 3-18a).  AR 27-10 allows the notice to be given by an officer or noncommissioned officer designated by the imposing commander.  The noncommissioned officer must be a SFC or above and must be senior to the individual being notified.  The officer or NCO who conducts the notice portion of the proceeding does not sign in Item 2; the imposing commander must always sign the Article 15.  The vehicle for providing the written notice is DA Form 2627, a copy of which is located at Appendix A.  A boilerplate notice/advice can be found at Appendix B of AR 27-10 and at Appendix C of this text.  Normally, the commander presents the form to the individual and orally explains the various options and rights that are available.  These options and rights include the following:

a.
Article 31b Rights.

b.
Right to Demand Trial.

c.
Right to Consult with Counsel.

d.
Right to Request an Open Hearing.

e.
Right to Request a Spokesperson.

f.
Right to Call Witnesses.

g.
Right to Appeal.

2.
Rights and Rules.

The soldier is not entitled to know the type or amount of punishment that the soldier will receive if nonjudicial punishment ultimately is imposed.  The soldier will be informed of the maximum punishment which may be given under Article 15, and, upon the soldier's request, the maximum punishment that could be adjudged by a court-martial upon conviction for the offense(s) (AR 27-10, para. 3-18f(2)).  In addition, the soldier should be advised that the 

commander is not limited to the Article 15 charges if trial is demanded.  This should not be a threat to add additional charges if trial is demanded, but may reflect that a commander selected one or two primary offenses to be dealt with by Article 15 and could list all offenses for a court-martial.

a.
Article 31b, UCMJ, Rights Warnings.  The soldier should initially be advised that:  (1) he or she is suspected of having committed an offense; (2) he or she has the right to remain silent; and (3) anything said may be used against him or her in the Article 15 proceeding or in a court​-martial.

b.
Right to Demand Trial.  Unless the individual is attached to or embarked in a vessel, he or she may demand trial by court-martial in lieu of an Article 15.  If the soldier does not demand a court-martial, then the commander may proceed under Article 15.  If the soldier demands trial by court-martial, the Article 15 proceedings must stop.  The commander must then decide whether to prefer court-martial charges.  As a practical matter, a commander considering punishment under Article 15 should ensure, before proceeding, that a "good case" exists against the individual; otherwise, the commander could find himself in the unenviable position of not being able to prefer charges in the case of an Article 15 turn-down because of the strong likelihood of acquittal or even dismissal.  An Article 15 generally should not be offered unless the commander is satisfied that the case can be won at trial.

c.
Right to Consult with Counsel.  The soldier must be informed of the right to consult with counsel before making any further decisions regarding the Article 15.  For purposes of nonjudicial punishment, "counsel" means (1) a judge advocate, (2) a Department of the Army civilian attorney, or (3) an officer who is a member of the bar of a federal court or of the highest court of a state.  Included within this right is notice of the location of qualified counsel and a reasonable time (suggested to be 48 hours) to consult with the counsel.

d.
Open Hearing.  The soldier may request that the proceedings be open to the public.  In all cases the imposing commander decides if the hearing is open or closed.  Whether the proceeding is open or not, it is still informal and nonadversarial.  The individual has the right to have this proceeding in the presence of the commander who intends to impose the punishment unless such an "appearance is prevented by the unavailability of the commander or by extraordinary circumstances."  In those circumstances, the commander will appoint a commissioned officer to hear the soldier's case and make a written summary and recommendations.  The commander then makes his decision based on the written summary and recommendations (AR 27-10, para. 3-18g).

e.
Spokesperson.  The soldier may wish to have a spokesperson present during the proceedings.  The spokesperson need not be a lawyer, and no travel costs or other unusual costs may be incurred at Government expense for the spokesperson's presence.  The role of spokesperson must be voluntary; he or she may not be ordered to participate.  Neither the spokesperson nor the soldier has a right to question or cross-examine any witnesses who may appear unless the commander agrees.  The spokesperson or the soldier may, however, propose lines of questioning or relevant areas to pursue.

f.
Witnesses.  Should the soldier request witnesses, the commander decides whether they are available.  If the witnesses are located at the installation or nearby, they are considered available if their attendance would not unnecessarily delay the proceedings.  No witness fees or transportation fees are authorized.

g.
Right to Appeal.  The soldier should be advised of the right to appeal the punishment (more on this later).

3.
Consultation with Counsel.

The commander will provide a reasonable opportunity (normally 48 hours) for the soldier to consult with counsel and decide whether to demand court-martial.  If at the end of the designated time (including extensions) the soldier has not demanded trial by court-martial, the commander may impose punishment.  The commander may also impose the Article 15 if the individual refuses to complete or sign Block 3 of the DA Form 2627 after having been given a reasonable time to do so.  The individual should be told during the initial notification that punishment can be imposed if he or she fails to make a timely demand for trial or refuses to sign.  If punishment is imposed under these conditions, the DA Form 2627 will reflect that fact at item 4 (see AR 27-10, para. 3-18f(4)).

4.
Hearing.

After consulting with counsel, the soldier returns to the commander and completes DA Form 2627 indicating what options are to be exercised (demand trial, open hearing, etc.).  If the soldier elects to proceed under Article 15, a hearing takes place at which the commander determines the guilt or innocence of the soldier.  During the hearing the commander hears and considers all the evidence for and against the soldier, and if the soldier is found guilty, evidence of extenuating and/or mitigating factors.  See Appendix B, AR 27-10 (reproduced at Appendix C), for further guidance in conducting the hearing.

The commander is not bound by the formal rules of evidence, except those pertaining to privileges,  and may consider any matter, including unsworn statements, he or she reasonably believes to be relevant to the offense.  The standard for guilt at the Article 15 proceeding is proof beyond a reasonable doubt. 

REFERENCE:  MCM, Part V, para. 4; AR 27-10, paras. 3-17, 3‑18.

D.
Article 15 Punishments
A field grade officer has substantially more punishment power than a company grade officer.  See the punishment chart at Appendix D.  If a company grade officer does not feel that his or her punishment authority is sufficient, the case may be forwarded to the first field grade officer in the chain of command.  The company grade officer may recommend that the field grade officer exercise Article 15 power in the case; however, AR 27-10 prohibits a specific recommendation as to the nature or extent of the punishments which should be imposed.  (AR 

27​-10, para. 3-5).  

There are four general types of Article 15 punishments:  censure, loss of liberty, deprivation of pay, and reduction in grade.

1.
Censure.

There are two types of censure:  admonition and reprimand.  For enlisted personnel, admonitions and reprimands may be oral or written.  For officers, they must be written.  The admonition is a warning that if the particular conduct is repeated, adverse action will follow.  The reprimand is a means of condemning past conduct.  The censure should specifically indicate that it is being imposed as punishment under Article 15 (AR 27-10, para. 3-3b).

2.
Loss of Liberty.

There are five types of punishment involving loss of liberty that can be imposed under Article 15:

a.
Correctional Custody may be imposed upon enlisted soldiers in the grade of E-3 or below.  Correctional custody may only be imposed if a correctional custody facility is available for use.

b.
Arrest in Quarters is reserved for commissioned officers or warrant officers.  While in this status the individual may not exercise command.  If a superior commander, knowing of the arrest status, assigns command duties to the officer, the arrest terminates (AR 27-10, para. 3-19b(4)).

c.
Extra Duty may be performed at any time and for any length of time within the duration of the punishment.  Normal extra duties might include fatigue details, but no duty may be imposed as extra duty which constitutes cruel or unusual punishment, or a punishment not sanctioned by service customs, is normally intended as an honor (e.g., guard of honor), requires the soldier to perform in a ridiculous or unnecessarily degrading manner, constitutes a safety or health hazard to the offender, or would demean the soldier's position as a NCO or specialist.

d.
Restriction means that the individual must remain within specified limits (e.g., company area).  The limits may be changed later as long as the new limits are not more restrictive than the original limits.  Unless otherwise specified, the individual continues to perform military duties.

e.
Confinement on diminished rations may be imposed only upon enlisted personnel in the grade of E-3 or below who are attached to or embarked on a vessel (MCM, Part V, para. 5c(5) and AR 27-10, para. 3-19b(2)).

3.
Deprivation of Pay.

Forfeiture of pay is a permanent loss of basic pay, sea pay, and foreign duty pay.  If the imposed punishment includes a reduction, the forfeiture is based on the lower pay grade.  Forfeitures can be applied against a soldier's retirement pay. 

An imposed punishment of forfeiture of pay should be indicated in dollar amounts as follows (AR 27-10, para. 3-19b(9)):

When the forfeiture is to be applied for not more than 1 month:

"Forfeiture of $____________,"

When the forfeiture is to be applied for more than 1 month:

"Forfeiture of $_____________ per month for 2 months."

4.
Reduction in Grade.

A reduction in grade is the most severe form of nonjudicial punishment.  It affects not only the amount of pay the individual will receive but often results in loss of privileges and responsibilities.

The following rules relate to this form of punishment:

a.
A reduction may be imposed only by a commander who has general authority to promote to the grade that the soldier currently holds.  AR 600-8-19 provides:

The commanders below may promote, subject to authority and responsibility by higher commanders, as follows:

Grades


Promotion Authority
E-4 and below

Company grade commanders, (Para. 1-9).

E-5 and E-6


Field grade commanders of any unit authorized a commander in the 
grade of lieutenant colonel (05) or higher, (Para. 3-1).

E-7, E-8 and E-9

Headquarters, Department of the Army, (Para. 4-1).

Paragraph 6-3h, AR 600-8-19, prohibits the reduction for misconduct of personnel in grades E-7 through E-9 under Article 15. 

b.
An individual in grade E-5 or E-6 or above may be reduced only one grade at a time in peacetime (MCM, Part V, para. 5b(2)(B)(iv)).

c.
The new date of rank is the date the reduction is imposed.  If the commander suspends the reduction, the date of rank for the grade held before imposition remains the same (AR 27-10, para. 3​-19b(6)(c)).


5.
Combinations of Punishments.

Normally, no two or more punishments involving deprivation of liberty may be combined to run either consecutively or concurrently.  Restriction and extra duties may be combined, however, in any manner to run for a length of time not exceeding the maximum period for extra duties (45 days for field grade punishment, 14 days for company grade punishment).  

6.
Effective Date of Punishments.

A punishment is "imposed" on the date the commander signs the DA Form 2627 (Items 4-6, DA Form 2627, or Items 2-3, DA Form 2627-1).  All punishments, if unsuspended, take effect the date they are imposed unless the commander, or a superior authority, prescribes otherwise.

If, when punishment is imposed, the soldier indicates a desire to appeal the punishment, the command has five calendar days (3 days for summarized proceedings) excluding the date of submission, to decide the appeal.  If the appeal is not decided in this five-day period, punishments involving loss of liberty (correctional custody, extra duty, restriction, etc.) will be interrupted at the soldier's request pending decision on the appeal (AR 27-10, para. 3-21).

REFERENCE:  MCM, Part V, para. 5; AR 27-10, paras. 3-19 through 3-22.

E.
Appeals
As noted earlier, one of the rights available to an individual being punished under Article 15 is the right to appeal.  The recognized grounds for appeal are:


  - Based on the evidence, the soldier was not guilty.

  - Punishment was disproportionate to the offense.

  - Punishment was unjust because it did not comply with the law and regulations (MCM, Part V, para. 7a; AR 27-10, para. 3-31).

The appeal is started with a notation on the DA Form 2627 in Item 7, when the soldier indicates a desire to appeal the punishment.  Only one appeal is permissible in Article 15 proceedings.  An appeal not made within a reasonable period of time may be rejected by the appellate authority.  Normally, an appeal submitted within 5 days after imposition of the punishment is considered timely.  The commander may extend that time for good cause.  (AR 27-10, para. 3-29).  If, at the time of imposition of punishment, the soldier indicates a desire not to appeal, the superior authority may reject a subsequent election to appeal, even if it is made within the 5-day period (AR 27-10, para. 3-29).  The decision to file the Article 15 in the performance or restricted fiche (Item 5, DA Form 2627) is not subject to appeal (AR 27-10, para. 3-33).

Who acts on the appeal?  The soldier's appeal is routed through the commander who imposed the punishment.  This commander may reconsider and take mitigating action.  If the commander so acts, the individual should be informed and asked whether, in view of the commander's clemency action, he or she wants to withdraw the appeal.  Unless the appeal is voluntarily withdrawn, it is forwarded to the appellate authority, who is the authority "next superior" to the commander who imposed the punishment.  For example, an appeal from an Article 15 imposed by a company commander would be sent to the soldier's battalion commander (AR 27-10, para. 3-30).

If the individual is transferred before the appeal is started, the appeal would be sent to the "new" appellate authority (i.e., the new battalion commander if we extend the example given above).

You will also recall that when we discussed the delegation of authority to impose an Article 15, we noted that in limited cases the authority could be delegated.  The same holds true here.  A "superior authority" who is a commander exercising general court-martial jurisdiction or is a general officer in command may delegate appellate powers to a commissioned officer of the command who is actually serving as a deputy or assistant commander.  Such a commander may also delegate Article 15 appellate authority to a chief of staff who is a general officer.

1.
Review by Judge Advocate.

Before an appellate authority may act, a judge advocate must review the case (Item 8, DA Form 2627; Note 9, back of DA Form 2627) if the punishment includes any of the following: 

a.
Arrest in quarters for more than seven (7) days;

b.
Correctional custody for more than seven (7) days;

c.
Forfeiture of more than seven (7) days' pay;

d.
Reduction of one or more pay grades from the fourth or a higher pay grade;

e.
Extra duties for more than 14 days;

f.
Restriction for more than 14 days.

2.
Options.

The appellate authority has a number of available options in deciding what action to take on an Article 15.  The punishment may be approved as it stands (assuming that it is valid), but it may not be increased in either quality or quantity.  The remaining options are actions which are viewed as lessening the imposed punishment.

a.
Suspension.  The purpose of suspending the punishment (or portions thereof) is to provide a probationary period for the soldier.  If the soldier commits further misconduct amounting to an offense under the UCMJ, or violates a written condition of suspension during the period of suspension, the suspension may be "vacated" and the punishment executed.  If the punishment is not vacated before the end of the period of suspension, however, the punishment will be automatically canceled.  Note that misconduct which causes a suspension to be vacated may also be the subject of a new Article 15.

Several special rules on suspension should be noted (MCM, Part V, para. 6a):

(1)
An executed punishment of reduction or forfeiture may be suspended only within a period of four months after the date of imposition.

(2)
Suspension of a punishment may not be for a period longer than six months from the date of suspension.

(3)
Expiration of enlistment or term of service automatically terminates the suspension.

(4)
Although a formal hearing is not required to vacate a suspension, the soldier should, unless impracticable, be given an opportunity to appear before the commander and present matters in defense, extenuation, or mitigation, if the punishment in question is one of those which would require judge advocate review (see preceding section).

b.
Mitigation.  Mitigation is a reduction of the quantity or quality of the punishment while the general nature of the punishment remains the same (AR 27-10, para. 3-26).

Example:  Restriction for 14 days is reduced to restriction for seven days, or extra duties for 14 days is reduced to restriction for 14 days. 

Example:  Reduction in grade is converted to forfeiture of pay or to an intermediate grade.  Note:  This is an exception to the rule which requires the general nature of the punishment to remain the same.  Furthermore, in this instance care should be exercised to ensure that the mitigated punishment of forfeiture of pay, added to any other forfeitures which might have been originally imposed, does not exceed the maximum amount of loss of pay which could have been originally imposed.

c.
Remission.  This action cancels any unserved portion of the punishment.  Remission does not cancel the Article 15 itself, only that portion of the punishment which has not been served.  Note that an unsuspended reduction in grade is executed immediately and therefore, can never be remitted.  A discharge automatically remits the unserved portion of the 

punishment (A person punished under Article 15 may not be held past his or her ETS to complete unserved punishments.)  (AR 27-10, para. 3-27).

d.
Setting Aside.  If the punishment results in a clear injustice, the punishment or any portion thereof may be set aside and the soldier's rights and property restored.  The punishment set aside may be executed or unexecuted (AR 27-10, para. 3-28).  Set aside actions 

should normally be taken within four months of the imposition of the punishment (MCM, Part V, para. 6d), but such actions may be taken even after four months where there are unusual circumstances.

Although mitigating actions are normally taken on "appeal," the commander who imposed the punishment could take these steps even in the absence of an appeal, formal or otherwise.  In addition, a "successor in command" to the commander who imposed the punishment may also take action on the punishment.  Furthermore, any "superior authority" may take these actions.  For example, Jones appeals her Article 15 (imposed by her company commander) to her battalion commander, who in turn approves the punishment.  The brigade commander may learn of the situation and suspend a portion of the punishment even though Jones has no right of appeal to the brigade commander (AR 27-10, para. 3-35).  A quick reference to all mitigating actions is located at Appendix E of this text.

REFERENCE:  MCM, Part V, paras. 6, 7; AR 27-10, paras. 3-23 through 3-35.

F.
Summarized Procedures
A commander may utilize summarized proceedings when dealing with the misconduct of an enlisted member of the command.  The punishment imposed may not exceed 14 days restriction, 14 days extra duty, an oral reprimand or admonition, or any combination of these sanctions.  The imposing commander or a designated subordinate (officer or noncommissioned officer in the grade of E-7 or above) will inform the soldier of the following:

1.
The intent to proceed under Article 15, UCMJ.

2.
The intent to use summarized proceedings.

3.
The maximum punishment under summarized proceedings.

4.
The right to remain silent.

5.
The offenses allegedly committed and the articles of the UCMJ violated.

6.
The right to demand trial.

7.
The right to confront witnesses, examine adverse evidence, and submit matters in defense, extenuation and mitigation.

8.
The right to appeal.

The soldier will be given a reasonable time (normally 24 hours) to decide whether to demand trial or to gather matters in defense, extenuation, and mitigation.  There is no right to consult with legally qualified counsel.  A spokesperson will not accompany the soldier at the proceedings.  The soldier will be given a reasonable time (normally 5 days) to appeal.  If an appeal is taken, punishment may be served pending a decision on appeal.  Appeals should be promptly decided.  If not decided within 3 calendar days, and if the soldier so requests, further performance of any punishment involving deprivation of liberty (extra duty and restriction) will be delayed pending decision on the appeal.  The summarized proceedings will be legibly recorded on DA Form 2627-1, an example of which is located at Appendix B. The form may be handwritten.

G.
Filing
For soldiers in pay grade E-4 and below, all formal Article 15s (DA Form 2627) are filed locally in unit nonjudicial punishment files.  They remain there for two years or until transfer to another general court-martial convening authority for a non-medical reason, whichever occurs first.  For all other soldiers, records of formal Article 15s are filed in the Official Military Personnel File (OMPF).  The imposing commander decides whether the Article 15 will be filed in the performance fiche or the restricted fiche of the OMPF.  If, however, a soldier has an Article 15 in his or her restricted fiche, received while the soldier was a sergeant (E-5) or above, then any subsequent Article 15 will be filed in the soldier's performance fiche, regardless of the imposing commander's filing designation.  The performance fiche  is routinely used by career managers and selection boards, and a filing on this fiche will likely have an adverse impact on the soldier's career.  Access to the restricted fiche is typically more limited.

Summarized Article 15s (DA Form 2627-1) are maintained locally.  They remain there for two years or until transfer from the unit.  Summarized Article 15s may not be used in subsequent court-martial proceedings, but they may be used in adverse administrative actions.

REFERENCE:  AR 27-10, paras. 3-36 through 3-40.

H.
Supplemental Action
Even after action has been taken on an appeal and/or after DA Form 2627 has been properly filed, a commander can still take supplemental action on the Article 15.  Such action may include mitigation, remission, suspension, set aside, or vacation, so long as it is taken within the time limits prescribed for each action. The supplemental action is recorded on DA Form 2627-2 (see Appendix F for an example).

REFERENCE:  AR 27-10, para. 3-38.

I.
Publicizing of Article 15s
Article 15 punishment may be announced at the next unit formation after punishment is imposed or, if appealed, after the decision on the appeal.  It also may be posted on the unit bulletin board, once the soldier's social security number and any other privacy information is deleted.  The purpose of announcing the results of punishments is to preclude perceptions of unfairness of punishment and to deter similar misconduct by other soldiers.  An inconsistent or 

arbitrary policy should be avoided regarding the announcement of punishment, to preclude the appearance of vindictiveness or favoritism.  In deciding whether to announce punishment of soldiers in the grade of E5 or above, the following should be considered:

a.
The nature of the offense.

b.
The individual's military record and duty position.

c.
The deterrent effect.

d.
The impact on unit morale or mission.

e.
The impact on the victim.

f.
The impact on the leadership effectiveness of the individual concerned.

REFERENCE:  AR 27-10, para. 3-22.

J.
Administrative Consequences
Records of nonjudicial punishment may result in serious consequences not directly associated with the punishment imposed.  Under some circumstances, the Article 15 must be reported to the National Criminal Information Center (NCIC).  This is generally true only for serious offenses (see Appendix G).  The NCIC can be accessed by certain governmental agencies nationwide and could adversely impact the soldier's ability to obtain certain civilian jobs.  In addition, a formal Article 15 is generally admissible at trial if the soldier is subsequently court-martialed.  On the other hand, summarized Article 15s are not admissible at courts-martial.  Any type of Article 15 can be considered in Army administrative proceedings or actions such as administrative separation boards and bars to reenlistment.  An Article 15 is not, however, an automatic bar to reenlistment.

REFERENCE:  AR 27-10, paras. 3-44 and 5-26a(4); AR 601-280, para. 6-4d(7); AR 635-200.

CHAPTER 4

NONJUDICIAL PUNISHMENT

TEACHING OUTLINE

XXVIII. INTRODUCTION.
XXIX. AUTHORITY TO IMPOSE ARTICLE 15s.
Who May Impose?   Commanders.
Can Article 15 Authority Be Delegated?
Article 15 authority may not be delegated.

Exception:  General court-martial convening authorities and commanding generals can delegate Article 15 authority to a deputy or assistant commander or to chief of staff (if general officer).  Delegation must be written.

Can Article 15 Authority Be Limited?  Yes.
Permissible limitations.

Superior commander may totally withhold.
Superior commander may partially withhold (e.g., over categories of personnel, offenses, or individual cases).
No requirement that limitations be written but probably a good idea (e.g., publish in post regulation).
Impermissible limitations.

Superior commander cannot direct a subordinate commander to impose an Article 15.
Superior commander cannot issue regulations, orders, or guides that either directly or indirectly suggest to subordinate commanders that—
Certain categories of offenders or offenses be disposed of under Article 15.
Predetermined kinds or amounts of punishment be imposed for certain categories of offenders or offenses.
XXX. OFFENSE
When is an Article 15 Appropriate?
Minor offenses.

Correct, educate, reform offenders.

Preserve a soldier’s record of service from unnecessary stigma.

Further military efficiency.

Double Jeopardy Issues.
Prior trial by civilians.

Subsequent court-martial.

XXXI. TYPES OF ARTICLE 15s.
Formal Article 15.
Appropriate if soldier is an officer or

Punishment (for any soldier) might exceed 14 days extra duty, 14 days restriction, oral admonition or reprimand, or any combination thereof.

Recorded on DA Form 2627.  See Appendix A.

Summarized Article 15.
Appropriate where soldier is enlisted and punishment should not exceed 14 days extra duty, 14 days restriction, oral admonition or reprimand, or any combination thereof.

Recorded on DA Form 2627-1.  See Appendix B.  Handwritten OK.

XXXII. NOTICE REQUIREMENT.  Soldier must be notified of the following:
Commander’s Intention to Dispose of the Matter under Article 15.
Maximum Punishment Which the Commander Could Impose under Article 15.
Offense Believed to be Committed.
Notice includes Soldier’s Rights Under Article 15.  See Appendix A, DA Form 2627, item 2.
Formal. 

A copy of DA Form 2627 with items 1 and 2 completed so defense counsel may review and properly advise soldier.
Remain silent.
Consult with counsel (usually 48 hours).
Demand trial by court-martial (unless attached to or embarked in a vessel).
Request an open hearing.
Request a spokesperson.
Examine available evidence.
Present evidence and call witnesses.
Appeal.
Summarized.

Reasonable decision period (normally 24 hours).
Demand trial by court-martial.
Remain silent. 
Hearing.
Present matters in defense, extenuation, and mitigation.
Confront witnesses.
Appeal.
Delegating the Notice Responsibility.
Commander may delegate the notice responsibility to any subordinate who is a SFC or above (if senior to soldier being notified).

Good way to involve first sergeant or command sergeant major?

How to Give Notice.  See  Script, Appendix C of this text; Appendix B, AR 27-10.
XXXIII. HEARING.
In the Commander’s Presence.
“Open” v. “Closed” Hearing.
Witnesses.
Spokesperson.
Defense counsel’s role.
Rules of Evidence.
Commander is not bound by the formal rules of evidence, except for those pertaining to privileges.

May consider any matter the commander believes relevant (including, e.g. unsworn statements and hearsay).

Decision on Guilt or Innocence.
Proof beyond a reasonable doubt required.
XXXIV. PUNISHMENTS.
Maximum Punishment.  See Appendix D; Table 3-1, AR 27-10.
Four Types of Punishment.
Reduction in grade.

Loss of liberty punishments.

Correctional custody.
Extra duty.
Restriction.
Forfeiture of pay.

Forfeitures are based on grade to which reduced, whether or not reduction is suspended.
Reconciliation log, DA Form 5110-R, may be used to monitor pay forfeitures.  
Forfeitures can be applied against retirement pay.
Admonition and reprimand.

Combination of Punishments.
XXXV. FILING OF ARTICLE 15s.
Formal Article 15s.
E-4 and below.

Original DA Form 2627 filed locally in unit nonjudicial punishment files.  Copies two and three to the MILPO that services the MPRJ if the punishment includes an unsuspended reduction and/or forfeiture of pay.
Destroyed two years after imposition or upon transfer to another general court-martial convening authority, unless transfer is for medical treatment.
All other soldiers.

Performance fiche or restricted fiche of OMPF. 
Imposing commander’s determination is final unless soldier has an Article 15, received while he was a sergeant (E-5) or above, filed in his restricted fiche - bumps all subsequent 15s to performance fiche.
Superior commander cannot withhold subordinate commander’s filing determination or change filing decision on appeal.
Summarized Article 15s.
DA Form 2627-1 filed locally.

Destroyed two years after imposition or upon transfer from the unit.

XXXVI. APPEALS.
Soldier only has one right to appeal under Article 15.
Time Limits to appeal.
Reasonable time.

After 5 days, appeal presumed untimely and may be rejected.

Who Acts on an Appeal?
Next superior commander. 

Any superior commander, senior to the appellate authority, may act on an appeal.

Successor in command or imposing commander can take action on appeal.

Appellate authority has 5 calendar days to act on formal article 15 appeal; 3 days to act on summarized article 15 appeal.

Procedure for Submitting Appeal.
Indicate on DA Form 2627, item 7 or DA Form 2627-1, item 4.  See Appendices A and B, respectively.

Submitted through imposing commander.

Action by Appellate Authority.  
May conduct independent inquiry. 

Must refer certain appeals to the SJA office for a legal review before taking appellate action.  See note 9, back of DA Form 2627.

May refer an Article 15 for legal review in any case, regardless of punishment imposed.

May take appellate action even if soldier does not appeal.

See Appendix E, for commander’s options on appeal.

Approve punishment.
Suspend (consider vacation if subsequent misconduct or violation of a condition imposed by the commander).
Mitigate.
Remit.
Set Aside.
Use DA Form 2627-2, Appendix F, if relief granted on appeal after distribution of DA Form 2627 (including copies).

Petition to the Department of the Army Suitability Evaluation Board (DASEB).
Sergeants and above may petition to have DA Form 2627 transferred from the performance to the restricted fiche.

Soldier must present evidence that the Article 15 has served its purpose and transfer would be in the best interest of the Army.

Petition normally not considered until at least one year after imposition of punishment.

XXXVII. PUBLICIZING ARTICLE 15s.
XXXVIII. ADMINISTRATIVE CONSEQUENCES OF AN ARTICLE 15.
Formal Article 15 - DA Form 2627.
Admissible at trial by court-martial.

May be reported to National Criminal Information Center (NCIC).  See Appendix G.

May be considered in administrative proceedings.

Not an automatic bar to reenlistment.

Summarized Article 15 - DA Form 2627-1.
Not admissible at trial by court-martial.

May be considered in administrative proceedings.

Not an automatic bar to reenlistment.

XXXIX. CONCLUSION.
INTRODUCTION TO judicial actions
Introduction

In a perfect world the law would be fixed and eternal, but in reality, the law is man-made, fallible, and dynamic.  Today's commander must be aware of the system and strive to apply it fairly and intelligently.  This book will assist you in understanding the Uniform Code of Military Justice and the Manual for Courts-Martial, and in performing your duties as an integral actor in the military justice system.


It is not the purpose of this book to make you an expert in military justice.  Rather, it is to expose commanders to the major requirements of military justice.  This book is not intended to replace the  basic sources to which it refers, nor to do your thinking.  It is only an aid, to be applied with sound discretion and mature judgment.  There is a recurring theme throughout this guide; that is, the commander must seek the advice and assistance of the staff judge advocate.  The "SJA" is your expert and adviser on military law; don't wait until your problem is out of control before seeking the staff judge advocate's counsel and advice.

A.
Sources

1.
The Constitution.  The basic source for the separate system of criminal law in the military is the Constitution of the United States.  Article I, section 8, of that document provides that Congress shall have the power to "make Rules for the Government and Regulation of the land and naval Forces."


2.
The UCMJ.  In l950, Congress used its constitutional powers to enact the Uniform Code of Military Justice (UCMJ), which was substantially revised by the Military Justice Acts of l968 and 1983.  This statute provides a separate system of military criminal law for the armed services, much the same as the State of California or the State of Maryland have separate systems of criminal justice to meet their societal needs.


3.
The Manual for Courts-Martial.  Like most other statutes, the Uniform Code of Military Justice requires a detailed set of rules to supplement and explain its various provisions.  Article 36 of the UCMJ authorizes the President to make rules prescribing the procedures to be followed before military tribunals, including the rules of evidence.  In addition, Article 56 empowers the President to establish the levels of punishment for most offenses.  These rules are issued in the form of an Executive Order by the President and are found in the Manual for Courts-Martial, (1995 ed).  Therefore, the Manual has the force and effect of law, and compliance is mandatory.


4.
Army Regulations.  In addition to the Manual, AR 27-10, Military Justice (24 June 1996), fine tunes the everyday administration of military justice for the Army.  This regulation announces additional rules and procedures which must be followed.  Furthermore, supplemental military justice regulations have been issued by many local commands.  Commanders must also consult and comply with these regulations.


5.
Court Decisions.  While the Manual and Army regulations supplement and explain the UCMJ, the various courts involved with military criminal law interpret all of these sources of law.  The Supreme Court of the United States and lower federal courts hear cases involving military criminal law.  These cases are usually limited to (l) appeals based upon lack of jurisdiction and (2) appeals based upon a denial of some constitutional right.  The United States Court of Appeals for the Armed Forces is the highest appellate court within the military judicial structure.  This court is composed of five civilian judges appointed by the President.  In addition, there is the United States Army Court of Criminal Appeals, an intermediate appellate court of review consisting of military appellate judges.  The decisions of these courts interpreting statutes and regulations have the force of law and are binding upon commanders.


6.
The Staff Judge Advocate. You can readily see from the above discussion that the sources of military criminal law are varied.  To solve most military justice problems, you must refer to one or all of these sources.  This is what the staff judge advocate is trained to do.  The SJA is your legal adviser.  Just as corporations consult with their general counsel before making legal and business decisions, commanders should contact their SJA for advice in dealing with disciplinary problems.

B.
Background and Development

1.
Background.  The UCMJ had its beginnings early in our history.  Rules for the government of our Army have been in force since the time of the American Revolution, initially in the form of the Articles of War.  The first Articles of War were adopted by the Second Continental Congress on 30 June 1775, just three days before George Washington took command of the Continental Army.  These Articles were patterned after the British Army Articles, which were derived from earlier European articles traceable to the Middle Ages.  Our system of military justice is the product of centuries of experience in many countries.  Our present UCMJ is not, however, an outmoded historical relic.  On the contrary, while retaining the substance of what has proven sound, Congress has periodically reconsidered and revised the military justice system to reflect new knowledge, experiences, and law.


2.
The Uniform Code of Military Justice, l950.  The UCMJ was a significant revision in the military criminal law system.  It combined the laws formerly governing the Army, Navy, and Air Force into one uniform code for all armed forces of the United States.


3.
The Military Justice Act of 1968.  A major revision of the Code and the Manual occurred with the Military Justice Act of 1968.  The revised Code and Manual incorporated changes in the law since 1951 and substantially modified the military justice system.


The 1968 Act, among other things, instituted the position of military judge and gave soldiers the right to a qualified lawyer at a special court​-martial in all but the rarest of circumstances.  Article 27(c) provides an accused with representation by a qualified lawyer except where a lawyer cannot be obtained due to physical conditions or military exigencies.  AR 27-10, Military Justice, paragraph 5-5a, goes even further by mandating that in all special courts​-martial the accused must be afforded the opportunity to be represented by qualified counsel.  Remember, this right to counsel is in addition to the accused's right to hire a civilian lawyer.


The 1968 Act, as implemented by AR 27-10, para. 8-1c(1), also provides that a military judge will be detailed to special courts-martial unless precluded by physical conditions or military exigencies.  It also gives an accused the right to request trial by a military judge alone in all cases except those which are referred to trial as capital cases.  If the accused elects trial by judge alone, the military judge determines the guilt or innocence of the accused and, if there is a finding of guilty, the sentence.


4.  The Military Justice Act of 1983 substantially revised the UCMJ.  The Act relieved commanders of the administrative burden connected with personally excusing court-members before trial, eliminated requirements that commanders make certain legal determinations, and alleviated many redundancies in the system.  The most significant revisions in the Act provide for direct review of Appeals for the Armed Forces decisions by the United States Supreme Court and authorized Government appeal of certain rulings by military judges at the trial level.  This major revision was incorporated into the 1984 Manual for Courts-Martial.


The Military Justice Amendments of 1986, further refined the military justice system.  The most significant change involved the expansion of court-martial jurisdiction to reach reserve component soldiers who commit offenses while in an Inactive Duty Training (IDT) status.  In addition, the Act authorized, in limited circumstances, reserve component soldiers to be involuntarily called to active duty for the purpose of trial by court-martial, investigation under Article 32, UCMJ, or nonjudicial punishment.


After 1986, several national defense authorization acts made many minor changes to the UCMJ.  For example, the Defense Authorization Act for Fiscal Year 1993 amended both the rape and drunk driving articles.


b.
Changes to the Manual for Courts-Martial.  


In 1980, the Joint Service Committee on Military Justice rewrote the Manual for Courts-Martial which took effect on 1 August 1984, replacing the Manual for Courts-Martial, 1969 (Rev. ed.).


5.
The Trend.  The trend in military justice legislation and court decisions is to increase the efficiency of our criminal justice system while balancing and protecting the rights of the accused.  In light of these developments and continued public scrutiny of military justice matters, commanders must have a thorough knowledge of the system, and seek the advice of the staff judge advocate on all but routine matters.

C.
Why a Separate System of Military Justice?

One of the unique features of our military society is its separate system of criminal justice.  Most justice problems involving military personnel are resolved within this separate military justice system and only infrequently reach civilian criminal courts.  Why do we have a separate justice system?


The succinct answer is:  mission and location.  The mission of the military is to defend the United States.  No other institution has this mission.  Because of this, many crimes in the military--AWOL, disobedience, disrespect--have no counterpart in civilian law.  Our military justice system must function in wartime as well as in peacetime.  This raises not only substantive, but geographical problems for our state or federal civilian systems.  Would a state or federal court be available in every part of the world where the United States might go to war?  The answer is clearly no.  Further most state and federal laws are not extraterritorial, that is, they do not reach to foreign lands.  Accordingly, we have our own military justice system that reinforces the military mission and goes wherever we go.


It is inevitable in a democratic society such as ours that the military justice system is compared with the civilian court system.  While there are differences, in almost every instance, military accuseds receive rights and protections equal to or superior to those enjoyed by civilian defendants.  Commanders, however, must continue to administer military justice with utmost fairness and efficiency.  By doing so, the trust and confidence bestowed upon commanders by the American people and the Congress will be preserved.  

D.
Jurisdiction of Courts-Martial

1.
Active Duty Jurisdiction.  On June 25, 1987, the Supreme Court decided the case of Solorio v. United States.  This case dramatically changed the rules concerning court-martial jurisdiction.  The Court held that jurisdiction of a court-martial depends solely on the accused's status as a member of the armed forces, and not on whether the offense is service-connected.  The case overruled the "service​-connection test" established by the Court in O'Callahan v. Parker, a 1969 decision.  Now jurisdiction will be established by simply showing that the accused is a member of the armed forces.


Now it is possible for both the military and civilian authorities may have jurisdiction over a soldier and his offense, e.g., an offense committed off post.  This will require SJA coordination with the local civilian prosecutor.  Between the two, they will decide who can best prosecute the offender.


Civilians, including family members, are not subject to courts-martial jurisdiction.  If they commit offenses on post, they may be tried in the local state, federal, or host nation court.  Commanders should consult with their SJA when issues arise involving misconduct by civilians.


2.
Jurisdiction over Reservists.  In 1986, Congress amended Articles 2 and 3 of the UCMJ to extend jurisdiction over reservists during all types of training; in short, if the reservist is training, he or she is subject to military jurisdiction for crimes committed during the training period.  The most significant change allows the military to exercise authority over reservists who commit crimes while performing weekend drill in IDT status.


Recognizing that IDT periods are brief, usually lasting only one weekend, the amendments to Article 3 allow reservists to return home at the end of IDT drill without divesting the military of jurisdiction.  As a result, nonjudicial punishment may be handled during successive drill periods.  Specifically, while punishment can be imposed during one drill period, it can be served during successive drill periods.  Additionally, under the new Article 2(d), the government can order to involuntary active duty those reservists who violate the UCMJ during a training period.  Reservists can be involuntarily ordered to active duty for Article 32 investigations, courts-martial, and nonjudicial punishment.


Active duty convening authorities should be familiar with reserve jurisdiction because all general and special courts-martial will be tried at the active duty post which supports the reserve component unit (includes National Guard units when federalized).  Additionally, only the active duty general court-martial convening authority can authorize an involuntary recall to active duty of a reservist for the purpose of an Article 32 investigation, court-martial, or nonjudicial punishment.  Army Regulation 5-9, appendix B-1, contains a list of active duty posts and the areas they support they provide reserve legal support.


3.   Jurisdiction and Convening Authority.



A general court-martial convening authority may, pursuant to AR 27-10, para 5-2a(2), establish contingency plans which, when ordered executed, designate provisional units whose commanders may convene special courts-martial.  A deploying general court-martial convening authority may, for example, establish a rear detachment whose commander has special court-martial convening authority.



A superior convening authority may withhold the authority of a subordinate convening authority to dispose of individual cases, types of cases, classes of offenders, or generally.  A general court-martial convening authority establishing area court-martial jurisdiction is an example of a superior convening authority withholding authority from subordinate convening authorities.  Establishing area court-martial jurisdiction usually results in more expeditious processing of military justice actions.

E.
The Commander's Role in Military Justice

l.
The Increasing Burden.  Anyone who has compared the size and weight of the 1951 Manual for Courts-Martial with the 1969 or 1984 editions knows that military criminal law has greatly expanded in the past decades.  The law of search and seizure, self-incrimination, lineups, and many other areas has burgeoned.  In all contexts, the legal decisions commanders must make are increasingly technical.  To help resolve these problems, the Judge Advocate General's Corps conducts training for commanders, provides military lawyers to commanders at all levels, and in many instances relieves commanders of administrative burdens associated with those increasing responsibilities.


2.
The Commander and the Defense Function.  The military defense counsel is frequently the lightning rod for criticism and hostility directed at the legal protections of the accused.  Defense counsel occasionally succeed in getting cases dismissed because of excessive government delay, in having evidence excluded because of illegal searches or interrogations, and in winning acquittals or lenient sentences for the accused.  In response, some have suggested, in a variety of phrases, that the military defense counsel ought to "ease off," ought to do less than can be done in order to ensure that "justice" is accomplished.  ANYTHING LESS THAN FULL AND ZEALOUS REPRESENTATION WITHIN THE LIMITS OF THE LAW IS INSUFFICIENT UNDER ETHICAL AND CONSTITUTIONAL STANDARDS.  The defense counsel who does not fully and vigorously represent a client is professionally derelict.  Those who fear that defense counsel are unfettered in their efforts for the accused should be aware that counsel practice under strict cannons of professional conduct; these are found in the UCMJ itself, the Manual for Courts-Martial, the Rules of Professional Conduct for Lawyers (AR 27-26), and ethical standards established by the American Bar Association.  These rules are vigorously enforced.  The Judge Advocate General's Professional Responsibility Advisory Committee investigates allegations of counsel misconduct and recommends disciplinary action to The Judge Advocate General.


Before the 1968 legislation which injected military lawyers into special courts-martial, officers from all branches prosecuted and defended cases in that forum.  That experience created an understanding for both the prosecution and defense role.  Without this experience, commanders now participate only in the law enforcement or court member functions.  Some tend to be intolerant of the defense function.  Many commands alleviate this problem by providing young Army leaders a more balanced picture of the prosecution and defense function through temporary assignment to local JAG offices and other educational programs.  These include requiring lieutenants to attend the court-martial of a member of the battalion and officer professional development classes taught by judge advocates.


On a practical level, commanders should recognize that defense counsel are fellow officers who provide an important service to the command.  They should acknowledge the importance of this service by following these simple rules:  (1) allow the defense counsel easy access to you and your soldiers to discuss a case or locate a witness; (2) provide soldiers with a copy of the Article 15 specification(s) and supporting documents so the defense counsel can provide thorough and proper advice on whether to accept the Article 15 proceeding; and (3) avoid derogatory comments.  Instead teach your officers and NCOs the importance of the defense functions.


3.
The Commander's Prosecutorial Discretion.  One of the commander's greatest powers in the administration of military justice is the exercise of prosecutorial discretion‑‑to decide whether a case will be resolved administratively or referred to trial, and what the charges will be.  The Manual for Courts-Martial mandates two rules in this area.  First, cases should be resolved in a timely manner at the lowest possible level consistent with the seriousness of the offense and the record of the offender.  


Secondly, a commander should refer a case to a court-martial only when there are reasonable grounds to believe a crime was committed and the accused did it.  Although further advice can be sought from your SJA, the commander must ultimately decide how to dispose of alleged misconduct.


Any decision should be made with an understanding of the array of alternatives.  Military justice procedures are not always the best way to dispose of disciplinary problems; courts-martial and Article 15's are sometimes slow, cumbersome, and blunt instruments, unsuited to the incident, the accused, or the commander's purpose.  Short of military justice remedies, a variety of administrative alternatives exist:



a.
Counseling.



b.
Written or oral reprimands and admonitions.



c.
Withdrawal of pass privileges. 



d.
Withdrawal or limitation of other privileges‑‑commissary, PX, check-cashing, on-post driving, etc.



e.
Extra training.



f.
Alcohol and drug rehabilitation programs.



g.
EER and OER.



h.
MOS reclassification.



i.
Reduction for inefficiency.



j.
Administrative separation.



k.
Bar to reenlistment.



l.
Compassionate reassignment.



m.
Transfer.

And the list goes on.  The rapid development of these alternatives to court​-martial has highlighted the past decade of military law, and with almost all of these remedies, the power to take final action has been passed down to field commanders.  In the case of any minor incident, the commander exercising prosecutorial discretion should first decide that none of the varied administrative remedies is sufficient before considering punitive options.


The decision to refer offenses to trial by court-martial is difficult.  Occasionally the decision is made for the wrong reasons.  When an apparently serious offense occurs, there is great pressure on a commander to "do something."  Congressional inquiries and expressions of interest in the incident from higher command tempt some to refer cases to trial to settle the matter.  "Let the court decide whether or not the accused is guilty."  A CASE SHOULD NEVER BE REFERRED TO TRIAL UNLESS THE CONVENING AUTHORITY IS PERSONALLY SATISFIED THAT THERE IS PROBABLE CAUSE TO BELIEVE THAT THE ACCUSED COMMITTED THE OFFENSE AND SHOULD BE PUNISHED.  The perceptive commander will find occasions when the accused's conduct satisfies the legal elements of a crime, but for reasons of compassion, interests of justice, or other considerations, the accused should not be punished.  Similarly, commanders must not refuse to use the military justice system in order to create a rosy statistical picture of morale and discipline; serious crime is an unfortunate but inevitable facet of human conduct and should be prosecuted.


The military justice system requires commanders to exercise Solomon-like judgment‑‑and, if necessary, to stand alone for the right as they see it.  At all times the staff judge advocate or legal advisor is available to advise, but the final decision rests with commanders.


In any case of public interest, a commander's decision will be examined and reexamined.  Because of restrictions on pretrial publicity and the danger of influencing subordinates, witnesses, or panel members, commanders are often unable to defend decisions in public.  Do not permit possible public reaction to deter you from making a decision you believe is correct.  Think long and hard in making these decisions, and ensure that the decision to refer a case to trial on particular charges can withstand the kind of close scrutiny it may receive.  This does not mean that you should hesitate to take necessary disciplinary action or tolerate an atmosphere of permissiveness.  Rather, your actions must be proportionate to the misconduct you seek to sanction.

INTRODUCTION TO judicial actions 

Teaching Outline

At least since the harsh days of Gustavus Adolphus, governments have striven to strike a perceived balance of fairness in substantive and procedural law as applied to members of the military force, a balance which primarily takes into account the vital mission of the force itself.  Often this balance is described in a specialized criminal code.

General William C. Westmoreland

Major General George S. Prugh

Harvard Journal of Law and Public Policy 1 (1980)

_____________________________________________

XL. new developments in criminal law
Recent changes:
Pretrial Agreements

Sex Offenses

Sentencing options

UCI

Polygraphs 

Potential change in the works: 
Random Jury Selection

Central Prosecutor

Adultery

Psychotherapist Privilege

BCD Special Court-Martial

XLI. MILITARY JUSTICE SYSTEM—LEGAL BASIS.
Constitution of the United States.
Article I, section 8, clause 14.  “The Congress shall have Power . . . to make rules for the Government and Regulation of the land and naval Forces.”

Uniform Code of Military Justice.
Congress exercised its power in 1950 to provide one statute to govern all the Armed Forces.

Provides President with authority to decide pretrial, trial, and post-trial procedures (Article 36) and maximum punishments (Article 56).

Manual for Courts-Martial.
Executive Order of the President; implements Congress’ grant of authority to decide procedures and maximum punishments.

Organized into five parts plus  appendices.

I.
Preamble

II.
Rules for Courts-Martial     (R.C.M.)

III.
Military Rules of Evidence (M.R.E.)

IV.
Punitive Articles

a.
Text of Article from UCMJ

b.
Elements of the offense   

c.
Explanation

d.
Lesser included offenses

e.
Maximum punishment  

f.
Sample specification

V.
Nonjudicial Punishment Procedure 

VI.
Appendices (currently 25)

a.
Constitution

b.
U.C.M.J.

c.
Appendices of forms, Trial Guides, Analysis 

DoD Instructions.
Service Regulations.
AR 27-10 prescribes the policies and procedures pertaining to the administration of military justice within the Army and implements the Manual for Courts-Martial, United States.

AR 635-200 describes policies and procedures for administrative separations.  There are several additional regulations covering specific types of adverse administrative action.  See outline for Adverse Administrative Actions.

Court Decisions.
XLII. THE MILITARY COURT SYSTEM.
Trial Courts (see charts - pp. 1-29 & 1-30).
Summary Court-Martial.

Special Court-Martial.

BCD Special Court-Martial.

General Court-Martial.

Appellate Courts.
Army Court of Criminal Appeals (formerly Army Court of Military Review).

Appellate military judges (COLs and LTCs) review cases in which sentence includes death, punitive discharge (Dismissal, DD, BCD) or confinement for one year or more.

United States Court of Appeals for the Armed Forces (CAAF) (formerly Court of Military Appeals).

Five civilian judges review cases in which death penalty is adjudged, The Judge Advocate General certifies for review, or the court grants accused’s petition for review.

United States Supreme Court.

Accused or government may appeal cases decided by the CAAF to the Supreme Court.

XLIII. THE MILITARY JUSTICE SYSTEM—PERSONNEL.
Major Players:
Commander.

Staff Judge Advocate.

Trial Counsel.

Defense Counsel.

Military Judge.

Court Members.

Legal Specialist/Court Reporter.

Other Players:
Victims, witnesses (VWAP liaison)

IG

FACMT

Congress

Press

XLIV. JURISDICTION.
Court.
Court must be properly convened.

Area court-martial jurisdiction.

Proper designation of court-martial convening authority.

Person.
Accused must be subject to court-martial jurisdiction, i.e., a member of the Armed Forces.

Offense.
The offense must be subject to court-martial jurisdiction.

Court-martial jurisdiction depends on the accused’s status as a member of the Armed Forces.

Reserve Jurisdiction.
UCMJ jurisdiction continues over Reservists after a period of active duty for any offenses committed during the active duty.

Reservists may be involuntarily recalled to active duty for court-martial, Article 32 investigations, and nonjudicial punishment.

XLV. CONCLUSION
UNLAWFUL COMMAND INFLUENCE
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UNLAWFUL COMMAND INFLUENCE

Outline of Instruction

XLVI. INTRODUCTION.XLVII. References:
Manual for Courts-Martial, United States, 1984 (1998 ed.) [hereinafter MCM).

Uniform Code of Military Justice [hereinafter UCMJ], arts. 1, 25, 37, 98, 134 paragraph 96a.

XLVIII. Keys to understanding unlawful command influence.
See the commander as a quasi-judicial authority.  

Massive control under one person.

Responsibility for unit discipline v. purity of system.

Looks can kill.  Actual and apparent unlawful command influence.  

It’s not just a commander’s problem (e.g., staff members, NCOs, JAGs).

Different way of doing business.

XLIX. What’s at stake?
Dismissal of charges.

Right to fair trial.

Morale and Discipline.

Self-preservation. 

Our system of military justice as we know it.

L. Current Issues.
Congressional Interest.
Deployments – Split ops/rear detachment.
Over-management.
Vision Statements/Transition Briefings.
E-mail trail.
Slang/Lingo.
High-Profile Cases. 
The battle versus the war.

Press wants to hear it from “the commander” or “the Pentagon.”
Increasing desire within the military to tell the “military’s story.” 
More talk = more potential UCI issues.
Do we keep quiet and win the battle of UCI, but lose the war over the military’s public image?
UCI and the associated administrative (e.g. safety, collateral) investigation.

Commander often exerts greater control over scope and clarity of these types of investigations.  Perhaps greater sense of responsibility and ownership.  But …
May spill over into court-martial decision.
More battles and wars.
Avoid the battle of UCI by completely cutting off commo between commanders.
Is it at the expense of losing the war of ensuring a complete and thorough investigation? 
Does approval of investigator’s findings and recommendations constitute pre-judgment of guilt?
Preventive Measures. 

32b Investigating Officer:  Consider a neutral Judge Advocate or Military Judge in lieu of a line officer to reduce the threat of UCI.
Consider having a more senior level commander prefer charges.
Command Communications.
Completely prohibit any discussion between superior and subordinate commands?
Have JAG present for any discussions between commanders.
Article 6, UCMJ.  Congress authorized legal tech channel commo.  Safest (?) commo channel between different levels of command
Refresher UCI and military justice training.
Do it ASAP, before the press comes looking.
To all levels of command and to all members of the High Profile Battlestaff.
Deliberately open up our process to the public and the Defense.  
We have nothing to hide.
But everyone must know and understand their roles and responsibilities.
LI. Critical audiences.
Subordinate Commanders.

Court members.

Potential Witnesses.

Mr. and Mrs. Snuffy?

Congress?

LII. Independent Discretion Vested in Each Commander. 
Each judicial authority, at every level, is vested with independent discretion, by law, which may not be impinged upon.  There is no need to dictate dispositions to a lower-level commander.

Lawful Command Actions. The commander MAY:
Personally dispose of a case if within commander’s authority or any subordinate commander’s authority. R.C.M. 306(c).

Send a case back to a lower-level commander for that subordinate’s independent action. R.C.M. 403(b); 404(b), 407(a)(2).  Superior may not make a recommendation as to disposition. R.C.M. 401(c)(2)(B).

Send a case to a superior commander with a recommendation for disposition. R.C.M. 401(c)(2)(A).

Withdraw subordinate authority on individual cases, types of cases, or generally. R.C.M. 306(a).

Escalate a lower disposition.  R.C.M. 601(f). It is permissible for superior commander to prefer charge for a major offense even though accused already received Art. 15 for the offense.  

Recurring mistakes:
Advice before the offense (Policy Letters).  

Example:  Policy of GCM for soldiers with two prior convictions constitutes unlawful interference with  subordinate’s independent discretion. United States v. Hawthorne, 22 C.M.R. 83 (C.M.A. 1956) 

Example:  Policy of predetermined forfeitures and reductions based on DUI, injuries, blood alcohol level and rank. United States v. Martinez, 42 M.J. 327, 331-334 (1995). Advice after the offense.

Improper for battalion commander to return request for Article 15 to company commander with comment, “Returned for consideration for action under Special Court-Martial with Bad Conduct Discharge.”  United States v. Rivera, 45 C.M.R. 582 (A.C.M.R. 1972).
But it was not improper in another case for the superior who learned of additional misconduct by the accused, to tell a subordinate commander, “You may want to reconsider the Article 15 and consider setting it aside based on additional charges.”  Court, relying on fully developed record at trial, agreed with trial judge that subordinate “exercised his own independent discretion when he preferred charges.” United States v. Wallace, 39 M.J. 284 (C.M.A. 1994).  But see United States v. Gerlich, 45 M.J. 309 (1996).
LIII. Convening Authority as Accuser.

Accuser is “person who signs and swears charges, any person who directs the charges nominally be signed and sworn to by another and any person who has an interest other than an official interest in the prosecution of the accused.”

Test is whether under the circumstances “a reasonable person would impute to [the convening authority] a personal feeling or interest in the outcome. United States v. Gordon, 2 C.M.R. 161, 166 (C.M.A. 1952).  See also United States v. Shelton, 26 M.J. 787 (A.F.C.M.R. 1988).
Convening authority who possesses more than an official interest must forward the charges to a superior competent authority for disposition.  UCMJ, art. 22(b), 23(b) (GCM and SPCM respectively); United States v. Gordon, 2 C.M.R. 161, 166 (C.M.A. 1952)(GCMCA was victim of burglary); United States v. Jeter, 35 M.J. 442 (C.M.A. 1992)(accused attempted to blackmail GCMCA).
Exceptions:
Violations of general regulations.  

Article 15s.  

Summary Courts-Martial.  

LIV. convening authority must not exhibit an Inflexible Attitude pre or post-trial
Pre-trial.  As a judicial authority, the convening must consider each case individually on its own merits.
Post-trial.  The convening authority may approve or disapprove findings, and suspend or reduce sentences.  As a judicial appellate authority, the convening authority has a duty to impartially review military justice actions.  An inflexible attitude towards clemency necessitates a loss of command/judicial authority.
Accused is entitled “as a matter of right to a careful and individualized review of his sentence at the convening authority level.  It is the accused’s first and perhaps best opportunity to have his punishment ameliorated and to obtain the probationary suspension of his punitive discharge.”  United States v. Howard, 48 C.M.R. 939, 944 (C.M.A. 1974).
LV. Court Member Selection.
Article 25 Criteria.  The convening authority chooses court members based on criteria of Article 25, UCMJ:  age, education, training, experience, length of service and judicial temperament.
Staff Assistance.
Commander must beware of subordinate nominations not in accordance with Article 25. United States v. Hilow, 32 M.J. 439 (C.M.A. 1991)(improper for Division Deputy AG to develop list consisting solely of nominees who were supporters of “harsh discipline”).  

Replacement of panel also requires that the convening authority use only Article 25 criteria.  Even then, the convening authority must avoid using improper motives or creating the appearance of impropriety.  
United States v. McClain, 22 M.J. 124 (C.M.A. 1986) (“the history of [art. 25(d)(2)] makes clear that Congress never intended for the statutory criteria for appointing court members to be manipulated” to select members with intent to achieve harsh sentences.).

United States v. Redman, 33 M.J. 679 (A.C.M.R. 1991) (improper for CG to replace panel because of “results that fell outside the broad range of being rational”).

LVI. No Outside Pressure on members.
Education:  AR 27-10, para. 5-10c.  “Court members . . . may never be oriented or instructed on their immediate responsibilities in court-martial proceedings except by . . . [t]he military judge. . . .” See also UCMJ, art. 37(a) and R.C.M. 104 concerning permissible education.
In the deliberation room.
Comments by SJA in staff meeting held shortly before trial, that previous court-members had “underreacted” and “shirked leadership responsibilities,” and comment from CG that he had sent a letter to that officer’s gaining command offering his opinion that his career had “peaked,” unlawfully tainted the court members in attendance.  United States v. Youngblood, 47 M.J. 338 (1997).

Commander, during staff meeting, indicated his dissatisfaction with the results of courts-martial.  Four officers attending the meeting sat on court-martial panel that day.  SJA made full disclosure, resulting in extensive voir dire of four officers; one of four officers was excused on peremptory challenge.  Additional allegation was that president, one of the four officers at the meeting, improperly exerted superiority in rank during the sentence deliberations. United States v. Reynolds, 40 M.J. 198, 200 (1994).

Improper for senior ranking court members to use rank to influence vote within the deliberation room, e.g., to coerce a subordinate to vote in a particular manner. .  Discussion, Mil. R. Evid. 606; United States v. Accordino, 20 M.J. 102 (C.M.A. 1985) (allegation that senior officer cut off discussion by junior members, remanded to determine if senior officer used rank to “enhance” an argument).

Mentoring.
The “black letter” rule is expressed in United States v. Rogers, CM 442663 (A.C.M.R. 29 March 1983) (unpub.):  “While a commander may not preclude sub​ordinate commanders from exercising their independent judgment, he may express his opinion and provide guidance to them.  The fine line between lawful command guidance and unlawful command control is determined by whether the subordinate commander, though he may give consideration to the policies and wishes of his superior, fully understands and believes that he has a realistic choice to accept or reject them.”

How to do it right.

Discuss generic thought process for deciding how to respond to misconduct (hint:  use R.C.M. 306(b) factors). 
Reinforce independent discretion of subordinate commanders.  
JA must be present. Consider team approach.
Timing is critical.
LVII. Witness Intimidation.
Direct attempts to influence witnesses.
Example:  Battalion commander characterized TDS as “enemy,” TC was “friend,” discouraged testimony for accused.  Retraction ineffective.  Findings and sentence set aside. United States v. Gleason, 43 M.J. 69 (1995).

Example:  The chain of command briefed members of the command before trial on the “bad character” of the accused.  During trial, the 1SG “ranted and raved” outside the courtroom about NCOs condoning drug use.  After trial, NCOs who testified for the accused were told “that they had embarrassed” the unit.  Court found unlawful command influence necessitated setting aside findings of guilt and the sentence.  United States v. Levite, 25 M.J. 334 (C.M.A. 1987).

Indirect or unintended influence.  The most difficult and dangerous areas are those of communications, perceptions, and possible effects on the trial, despite good intentions.
Example:  CG addressed groups over several months on the inconsistency of recommending discharge level courts and then having leaders testify that the accused was a “good soldier” who should be retained.  The message received by many was “don’t testify for convicted soldiers.”  Accordingly, these comments unlawfully pressured court-martial members and witnesses. See United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984), aff’d, 23 M.J. 151 (C.M.A. 1986).

Command policies versus military justice policies:  Example:  When two witnesses were relieved of drill sergeant duties immediately after testifying favorably for the accused, the hesitancy of potential witnesses to testify in a similar case was evidence of unlawful command influence.  United States v. Jameson, 33 M.J. 669 (N.M.C.M.R. 1991); United States v. Jones, 33 M.J. 1040 (N.M.C.M.R. 1991).

LVIII. Pretrial Punishment May Raise Unlawful Command Influence.
Mass Apprehension.  Berating and humiliating suspected soldiers utilizing a mass apprehension in front of a formation found to be unlawful command influence (attempt to induce severe punishment) and unlawful punishment. United States v. Cruz, 25 M.J. 326 (C.M.A. 1987).
Pretrial Humiliation.  Comments made by unit commander in front of potential witnesses that accused was a thief did not constitute unlawful command influence; no showing that any witnesses were persuaded or intimidate from testifying.  It did, however, violate Art. 13.  United States v. Stamper,  39 M.J. 1097 (A.C.M.R. 1994).
LIX. Independent Discretion of Military Judge.
Prohibition:  “No person subject to [the UCMJ] may attempt to coerce or, by any unauthorized means, influence the action of a court-martial or any other military tribunal or any member thereof, in reaching the findings or sentence in any case.”  UCMJ, art. 37(a).  
Efficiency Ratings:  “[N]either the convening authority nor any member of his staff shall prepare or review any report concerning the effectiveness, fitness, or efficiency of the military judge so detailed, which relates to his performance of duty as a military judge.”  UCMJ, art. 26c.  
Questioning the military judge’s authority.
United States v. Tilghman 44 M.J. 493 (1996).  Unlawful command interference when commander placed accused into pretrial confinement in violation of trial judge’s ruling.  Remedy: 18 months credit ordered against accused’s sentence.

United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976).  Commander and SJA inquiries that question or seek justification for a judge’s decision are prohibited.

LX. Non-commander command influence.
Staff.  United States v. Hilow, 32 M.J. 439 (C.M.A. 1991)(improper for Division Deputy AG to develop list consisting solely of nominees who were supporters of “harsh discipline”).  Chief of Staff and G-3 who ignored SJA advice.  United States v. Rivers, 49 M.J. 434 (1998).
NCOs.  United States v. Levite, 25 M.J. 334 (C.M.A. 1987).  During trial, the 1SG “ranted and raved” outside the courtroom about NCOs condoning drug use.  After trial, NCOs who testified for the accused were told that they had “embarrassed” the unit.  Court found UCI necessitated setting aside findings and sentence.
SJA.  Comments by SJA in staff meeting held shortly before trial, that previous court-members had “underreacted” and “shirked leadership responsibilities unlawfully tainted the court members in attendance.  United States v. Youngblood, 47 M.J. 338 (1997).
Trial counsel who advise company, battalion, and brigade level commanders may be unwitting conduits of UCI.
LXI. Raise Issue Immediately; remedial actions are possible.
Before trial.
Investigate to determine scope of impact. 

Brief witnesses of duty to testify.  United States v. Sullivan, 26 M.J. 442 (C.M.A. 1988).  In response to 1SG’s criticism that those who testify on behalf of drug offenders contravenes Air Force policy, the command instructed all personnel that testifying was their duty if requested as defense witnesses and transferred the 1SG to eliminate his access to the rating process.

Rescission or clarification letters and pronouncements.  United States v. Rivers, 49 M.J. 434 (1998).

Transfer offending actors.

Reprimand or relieve offending officer/NCO. United States v. Rivers, 49 M.J. 434 (1998).

Dismiss and re-prefer charges.

Consider a pre-trial agreement that waives the issue in return for favorable sentence cap.  United States v. Weasler, 43 M.J. 15 (1995).

At trial (judge-directed).
Automatic challenges for cause against those in the unit and no unfavorable character evidence permitted against the accused.  GCMCA disqualified from taking action in case.  United States v. Giarratano, 22 M.J. 388, 399 (C.M.A. 1986).

United States v. Clemons, 35 M.J. 770, 773 (A.C.M.R. 1992):

No government aggravation witnesses.
Government not allowed to attack accused’s credibility by opinion or reputation testimony.
Defense given wide latitude with witnesses.
Accused allowed to testify about what he thought witnesses might have said on merits or E&M.
Post-trial. 
R.C.M. 1102: Any time before authentication of the record of trial or action the military judge or convening authority respectively may direct a post-trial session to resolve any matter which affects the legal sufficiency of any findings of guilty or the sentence. 

New recommendation and action ordered.  United States v. Howard, 48 C.M.R. 939 (C.M.A. 1974).

DuBay hearing ordered.  United States v. Madril, 26 M.J. 87 (C.M.A. 1988).

Findings and sentence overturned.

Remedial action may not work.  Extremely important to litigate (at the trial court level) the adequacy of remedial actions.
LXII.  CONCLUSION.
THE 10 COMMANDMENTS

OF

UNLAWFUL COMMAND INFLUENCE
COMMANDMENT 1:
THE COMMANDER MAY NOT ORDER A SUBORDINATE TO DISPOSE OF A CASE IN A CERTAIN WAY.
COMMANDMENT 2:
THE COMMANDER, IF ACCUSER, MAY NOT REFER THE CASE..
COMMANDMENT 3:
THE COMMANDER MUST NOT HAVE AN INFLEXIBLE POLICY ON DISPOSITION OR PUNISHMENT OR CLEMENCY
COMMANDMENT 4:
THE COMMANDER MAY NEITHER SELECT NOR REMOVE COURT MEMBERS IN ORDER TO OBTAIN A PARTICULAR RESULT IN A PARTICULAR TRIAL. 

COMMANDMENT 5:
NO OUTSIDE PRESSURES MAY BE PLACED ON THE COURT MEMBERS TO ARRIVE AT A PARTICULAR DECISION.
COMMANDMENT 6:
WITNESSES MAY NOT BE INTIMIDATED OR DISCOURAGED FROM TESTIFYING.
COMMANDMENT 7:
THE COURT DECIDES PUNISHMENT.  AN ACCUSED MAY NOT BE PUNISHED BEFORE TRIAL.
COMMANDMENT 8:
COMMANDERS MAY NOT QUESTION, CHALLENGE, OR OTHERWISE ATTEMPT TO INFLUENCE THE MILITARY JUDGE
COMMANDMENT 9:
STATEMENTS AND ACTIONS OF STAFF AND SUBORDINATE COMMANDERS AND NCOs MAY CONSTITUTE UNLAWFUL COMMAND INFLUENCE.
COMMANDMENT 10:
IF A MISTAKE IS MADE, RAISE THE ISSUE IMMEDIATELY.

CHAPTER 7

SEARCH AND SEIZURE
Introduction
The fourth amendment protects individuals from "unreasonable" searches and seizures, and requires that searches and seizures be based upon probable cause and a warrant.

The fourth amendment applies to soldiers.  Soldiers do not waive their fourth amendment rights when they join the Army.  However, the fourth amendment applies to soldiers differently than it does to civilians.  This is because a soldier's privacy rights are balanced against not only law enforcement needs but also against military necessity and national security.

An example of how the fourth amendment applies to soldiers differently than it does to civilians is search authorizations.  A civilian search "warrant" must be in writing, under oath, and issued by a civilian magistrate.  A military search "authorization," on the other hand, need not be in writing, need not be under oath, and may be issued by a commander.  Despite these technical distinctions, the terms "search warrant" and "search authorization" basically mean the same thing and are often used interchangeably.

Another example of how the fourth amendment applies to soldiers differently than to civilians is urinalysis testing.  Most civilians presently are not subject to random urinalysis testing for illegal drug use.  Soldiers, however, must give urine samples during routine health and welfare inspections.  This greater intrusion into a soldier's privacy is justified because of the detrimental impact that illegal drug use has on military operations and national security.

Searches and seizures need not always be based on probable cause and a search warrant or authorization.  There are several situations where the fourth amendment does not apply, such as searches of government property or seizures of items in plain view.  There are also situations where the fourth amendment applies but no probable cause or warrant are required.  For example administrative inspections, such as health and welfare inspections, urinalysis inspections, gate inspections, and inventories, need not be based on probable cause or a warrant.

The search and seizure rules are complex and constantly changing because of court interpretations.  Therefore, the best advice is to contact your legal adviser whenever a fourth amendment issue comes up.  Your legal adviser can advise you on the legality of proposed actions, and recommend alternatives which will lessen the likelihood that evidence may be found inadmissible at a court-martial.  

A.
Warrants and Probable Cause.
1.
Probable Cause.

a.
Probable Cause Defined.  There is probable cause to search when there are reasonable grounds to believe that items connected with criminal activity are located in the place or on the person to be searched.

b.
Evaluating Probable Cause.  A commander may determine that probable cause exists based on his or her personal observations, or information from others (hearsay).  The commander's task is to determine from the totality of the circumstances whether it is reasonable to conclude that evidence of a crime is in the place to be searched.  In determining whether probable cause exists, the following method for evaluating the information should be used.

(1)
Factual Basis.  The commander should be satisfied that the information was obtained in a reliable manner.  The informant should have actually seen, or heard the information being reported.  This may be satisfied in any of the following ways:

(a)
Personal observation.  The trustworthiness of information can be established if the informant personally observed the criminal activities.  In drug cases, you should also inquire why the informant believes that what he or she saw was drugs.  You should determine whether the informant had a class on drug identification, furnished reliable information in the past, or had substantial experience with drugs.

(b)
Admission of the suspect.  An informant's information is considered reliable if based on statements he or she heard the suspect or an accomplice make.

(c)
Self-verifying detail.  The factual basis of an anonymous tip may be established if the tip is so detailed that the information must have been obtained as a result of a personal observation.  

(2)
Believability.  The commander should also be satisfied as to the credibility of the person furnishing the information.  This may be established by one or more of the following:

(a)
Demeanor.  When the information is personally given to the commander, the commander can judge the informant's believability at that time.  In many cases the individual may be a member of the commander's unit and the commander is in the best position to judge the credibility of the person.  Even when the person is not a member of the commander's unit, the commander can personally question the individual and determine the consistency of statements made by the individual. 

(b)
Past reliability.  This is one of the easiest methods for establishing believability: knowledge that the informant has proven reliable in the past.  A commander should examine the underlying circumstances of past reliability, such as a record that the informant has furnished correct information in the past.

(c)
Corroboration.  Corroboration means that other facts back up the information provided.  Corroboration and the demeanor of the person are particularly important when questioning first​-time informants with no established record of past reliability.

(d)
Declaration against interest.  The person furnishing the information may provide information that is against that person's penal interest.  For example, when a person knowingly admits to an offense and has not been promised any benefit, he or she may be prosecuted for that offense.  This lends a great degree of reliability to the information furnished.

(e)
Good citizen informants.  Often, the informant's background renders him or her credible.  For instance, a victim or a bystander with no reason to lie may be considered reliable.  In addition, law enforcement officers and good soldiers are generally considered reliable sources of information. 

2.
Search Warrants and Authorizations.
a.
Commander's Authorization.  A commander may authorize searches of his or her soldiers and equipment, or areas he or she controls, when there is probable cause to believe that items connected with criminal activity are located in the place or on the person to be searched.  When time permits, the commander should consult a legal adviser first.  A commander may not delegate the authority to authorize searches to others in the unit.  The power to authorize a search, however, may devolve to an acting commander if the commander is absent.

b.
Magistrate's and Judge's Authorization.  Ordinarily, when there is a magistrate (designated JAG officer) or a judge on the installation, law enforcement or unit personnel should get the magistrate's or judge's authorization to search.  Using a magistrate to authorize a search may be preferable to requesting authorization from a commander for several reasons.  First, commanders may be involved in an investigation related to a search and their neutrality could become an issue.  Second, the magistrate may authorize searches anywhere on an installation; therefore, issues of scope of authority are avoided.  Third, if a search authorization is contested at trial, the commander need not appear to testify.

c.
Procedures for Obtaining an Authorization to Search.  AR 27-10, Military Justice (24 June 1996), sets out the procedures for obtaining an authorization to search.  Written or oral statements (including those obtained by telephone or radio), sworn or unsworn, should be presented to the commander, magistrate, or military judge.  The authorizing official will then decide whether probable cause to search exists, based upon the statements and will issue either a written or an oral authorization to search.  Written statements and authorizations are preferred to avoid problems later if the search is challenged at trial.  When granting authority to search, the authorizing official must specify the place to be searched and the things to be seized.  Sample forms for obtaining an authorization to search are in the back of AR 27-10.

d.
Scope of an Authorized Search.  Once authorization to search has been obtained, the person conducting the search must carefully comply with the limitations imposed by the authorization.  Only those locations which are described in the authorization may be searched and the search may be conducted only in areas where it is likely that the object of the search will be found.  For example, if an investigator has authority to search the quarters of a suspect, the investigator may not search a car parked on the road outside.  Likewise, if an authorization states that an investigator is looking for a 25-inch television, the investigator may not look into areas unlikely to contain a TV, such as a medicine cabinet or file cabinet. 

e.
Detention Pending Execution of Search Authorizations.  An authorization to search for contraband implicitly carries the limited authority to detain occupants of a home, apartment, or barracks room while the search is conducted.  Police may also detain occupants leaving the premises at the time police arrive to execute the search authorization.

3.
Commander Must Be Neutral and Detached.

a.
A commander, much like a judge, must remain objective when deciding whether there is sufficient information to justify a search authorization.  When a commander is actively involved in a criminal investigation, he or she is disqualified from acting as the authorizing official.  

b.
A commander is not neutral and detached if he or she initiated or orchestrated the investigation or conducted the search personally.  On the other hand, knowledge of an on-going investigation within the unit, disdain for certain kinds of crime, and personal information or knowledge about a suspect's character do not disqualify a commander from granting a search authorization.

c.
If a commander is unsure whether a court will view his or her involvement in a particular case as disqualifying, the commander should play it safe by sending the person seeking the authorization to the military magistrate or to the next higher commander who has no involvement with the case.

B.
Exceptions to the Fourth Amendment.
1.
Nongovernmental Searches.  The fourth amendment only protects soldiers against searches by U.S. government officials.  It does not cover searches by private persons or foreign officials.

a.
Private Searches.  The fourth amendment  does not prohibit searches by private persons (roommates or family members), unless the private search was directed by a commander or police investigator.  Be careful when working with unit informants.  Telling them to "keep your eyes open" is permissible; telling them to bring you evidence may violate the fourth amendment and render the evidence inadmissible.

b.
Foreign Searches.  The fourth amendment applies only to the U.S. Government.  Searches by German or Korean police need not comply with the fourth amendment unless the foreign search is directed, conducted, or participated in by U.S. agents.  Foreign police may freely exchange criminal information with the military police.

2.
No Reasonable Expectation of Privacy.  The fourth amendment does not apply unless the suspect has a reasonable expectation of privacy in the area searched.  

a.
Government Property.  A soldier has no reasonable expectation of privacy in most government property, including military vehicles, tents, common tool kits, and office desks.  No authorization is required to search these places.  But the fourth amendment does cover items issued for personal use, such as wall lockers, foot lockers, and field gear.  These items may be examined only during inspections and authorized searches.

b.
Abandoned Property.  There is generally no expectation of privacy in abandoned property, such as a car abandoned on a public road, on-post quarters after a person has checked out, items thrown from a window or to the ground, garbage containers placed on a street curb, or a building destroyed by fire. Therefore, no authorization or probable cause is required to search or seize these items.

c.
Open View.  What a person knowingly exposes to the public is not subject to fourth amendment protection.  For example, a tattoo, a gold tooth, or the exterior of a car parked on a public street are not protected by the fourth amendment.

d.
Sensory Aids.  So long as a person is lawfully present in an area, he or she may properly use devices which enhance the senses.  For example, flashlights may be used to look inside cars and dogs may sniff autos, luggage, or field gear.  Special rules exist for the use of wiretaps and electronic "bugs."  See your trial counsel if you feel electronic surveillance is necessary.

3.
Exigent Circumstances.  In emergencies, where the delay necessary to get a warrant would result in the removal, destruction, or concealment of evidence, a warrant is not required.  However, probable cause is still required in these situations.  For example, a staff duty officer walking through a barracks who smells marijuana coming from a soldier's room may enter the room and "freeze" the situation.  If he apprehends the soldier for using marijuana, he may conduct a search of the soldier incident to apprehension and may also seize any items in plain view.  He should then seek authorization before he searches the rest of the room.

4.
Automobile Exception.  If there is probable cause to search an automobile, a warrant or authorization is generally not required.  For example, if a staff duty officer has probable cause to believe that drugs are located in a soldier's car, he may search the car without obtaining a warrant or search authorization.  This exception exists because such evidence may be easily lost if the automobile is driven away before a warrant or authorization is obtained.  The entire automobile may be searched, to include the trunk.

5.
Consent Searches.  A soldier may consent to a search.  However, the consent must be voluntary and not coerced by the influence of rank or position.  When requesting consent you should advise the soldier that he or she has the right not to consent.  If the soldier does consent, he or she can withdraw the consent at any time.  In this case, the search must stop immediately.  A soldier may consent to a partial search (for example, everything but the wall locker).  Article 31 rights and written consent are recommended but not required.  Do not "threaten" a soldier that the search will be conducted even if he or she refuses to give consent.

6.
Search Incident to Apprehension.  Any person who has been properly apprehended may be searched in order to ensure the safety of the apprehending person and others, and to prevent destruction of evidence.  Only the person's clothing and body and any areas within the person's reach may be searched.  When a person is apprehended in an automobile, the entire passenger compartment may be searched.  This includes the glove box, console, back seat and under the seats, but does not include the trunk.

7.
Inspections.

a.
General.  Inspections are a function of command.  The commander has the inherent right to inspect the barracks to ensure the command is properly equipped, maintained, and ready, and that personnel are present and fit for duty.  A commander conducting an inspection may find items that could aid in a criminal prosecution.  These items may be seized and used as evidence for an Article 15 or court-martial.

(1)
Primary purpose test.  An inspection must have a primary administrative purpose.  For example, inspections to ensure security, readiness, cleanliness, order, and discipline are permissible.  Inspections may include an examination to locate and confiscate unlawful weapons and other contraband, since confiscation of contraband is a means of ensuring security, readiness, and order.  An inspection whose primary purpose is to obtain evidence for an Article 15 or court-martial is not permissible, and any evidence discovered will be inadmissible.  An inspection may have a dual purpose (both administrative and criminal) so long as the primary purpose is administrative.

(2)
Scope.  The scope of an inspection must reflect its purpose.  If the purpose is broad (general security, readiness, fitness for duty) then the intrusion may be broad (unroll sleeping bags, check inside pockets, unlock containers).  If the purpose of the inspection is narrow (for example, only to check helmet accountability), then one cannot inspect beyond that purpose. 

(3)
Subterfuge rule.  An inspection may not be used as a subterfuge for a search.  This normally takes place when a commander "feels" an individual has contraband in his possession or living area but lacks sufficient information to amount to probable cause, and uses an "inspection" to search that person for the contraband.  Evidence discovered during an improper inspection usually is not admissible for court-martial or Article 15 purposes.  If (1) an inspection immediately follows a report of a specific offense and was not previously scheduled, or (2) specific persons are targeted, or (3) persons are subjected to substantially different intrusions, then the government must show by clear and convincing evidence that the primary purpose of the examination was administrative, and that the inspection was not a ruse for an illegal criminal search.  The commander's testimony is crucial to this issue.

b. 
Health and Welfare Inspections.  The most common type of inspection is an commander's inspection of the unit to protect the health and welfare of the unit's soldiers.

(1)  The primary purpose of such an inspection must be administrative.  Commanders should ensure that the scope of the inspection is consistent with the purpose and that everyone is treated alike.  For example, if one soldier's wall locker is inspected with "extra care" during a health and welfare inspection, the inspection will likely be found to be an unlawful subterfuge for a criminal search. 

(2)
Drug Dogs.  A commander conducting a health and welfare inspection may use a drug detector dog to enhance the senses of individuals conducting the inspection.  Drug detector dogs may be used to inspect barracks, automobiles, and other areas, but as a matter of DA policy, will not be used to inspect persons.  Drug dogs may not sniff individual soldiers or formations.  When a request is made for a handler and dog to go to a particular unit, the commander requesting the team should ask the provost marshal about the reliability of the dog and handler.  Before the dog is used, the handler should demonstrate the reliability of the dog.  The test for reliability consists of certification from an approved training course, the training and utilization alert record, and performance demonstrated to the commander.

c.
Lost Weapons Lock-downs.  The commander has the right to conduct an inspection for weapons or ammunition after a unit has been firing or has found a weapon missing.  The commander or designated representatives may inspect all persons who were on the range and others who were in a position to steal the weapon, and their barracks and private automobiles.

d.
Gate Inspections.  A gate inspection is another form of an administrative inspection.  An installation commander may authorize gate inspections to check drivers' licenses and vehicle registrations, deter drug traffic, reduce DWI incidents, prevent terrorist attacks, deter larcenies, or any other legitimate administrative purposes.  Inspections may include all vehicles, or only those designated by the commander, such as every tenth vehicle. 

(1)
Written guidance.  Gate inspections are governed by AR 210-10, Installations, Administration (12 September 1977).  The installation commander must issue written instructions defining the purpose (e.g. security, drugs, or and DWIs), times, locations, and methods for gate inspections.  It is important to limit the discretion of the gate guards conducting the inspection.  Some discretion to consider traffic patterns is permissible so long as it is provided by the written guidance.

(2)
Notice.  All persons must receive notice in advance that they are subject to inspection upon entry, while within the confines, and upon departure from the installation.  A warning sign or visitor's pass are common ways to give notice.

(3)
Drug dogs.  Metal detectors, drug dogs, and other technological aids may be used during gate inspections.

(4)
Civilian employees.  Civilian employees may be entitled to overtime pay when their working conditions are affected by gate inspection delays.  Check the local collective bargaining agreement to gauge this impact.

(5)
Entry inspections.  Civilians entering the installation may only be inspected with their consent.  If they refuse to consent, they should be denied access to the installation.  Soldiers may be ordered to comply with an inspection, and may be inspected over their objection, using reasonable force, if necessary.

(6)
Exit inspections.  Civilians exiting the installation may be inspected over their objection, using reasonable force if necessary.  Civilians who refuse to comply with an exit inspection should be informed of possible administrative sanctions (loss of post driving privileges, bar letter).  Immediately notify the installation commander if this happens.  If contraband is found, detain the civilians and notify the local civilian police.  The standard for exit inspections for soldiers is the same as for entry inspections; they may be ordered to submit to an inspection and reasonable force may be used if necessary.

e.
Inventories.

(1)
General.  A commander is required to conduct an inventory of a soldier's property when the soldier is AWOL, admitted to the hospital, or on emergency leave.  See AR 700-84, Issue and Sale of Personal Clothing (15 May 1983).  The commander or a designated representative should also inventory the property of an individual who has been placed in military or civilian confinement.  See AR 190-47, The U.S. Army Correctional System (1 October 1978).  If the person conducting the inventory discovers items that would aid in a criminal prosecution, those items may be seized and used as evidence.

(2)
Automobiles.  Under some circumstances, automobiles may also be inventoried.  When a person is arrested for DWI or for some other offense which requires transportation to the MP station, the person's vehicle may be secured.  If the vehicle is impounded, it may be inventoried.  If a person is arrested for DWI just as he pulls into his quarters' parking lot, there is no reason to impound the vehicle.  But if the person is arrested on an outer road of the post where there is a possibility of vandalism, the vehicle may be impounded and inventoried.

C.
Apprehensions
1.
Contacts and Stops and Apprehensions.

a.
Contacts.  Officers, NCOs, and MPs may initiate "contact" with persons in any place they are lawfully situated.  Generally, such contacts are not "apprehensions" subject to the fourth amendment.  Most contacts do not result from suspicion of criminal activity.  Examples of lawful contacts include questioning witnesses to crimes and warning pedestrians that they are entering a dangerous neighborhood.  These types of contacts are entirely reasonable, permissible, and within the normal activities of law enforcement personnel and commanders.  They are not detentions in any sense.

b.
Stops.  An officer, NCO, or MP who reasonably suspects that a person has committed, is committing, or is about to commit a crime has the obligation to stop that person.  Both pedestrians and occupants of vehicles may be stopped.  If the person is a suspect and is to be questioned, Article 31 warnings should be read.  The stop must be based on more than a hunch.  The official making the stop should be able to state specific facts to support the decision to stop an individual.

c.
Apprehensions.  Arrests in the military are called apprehensions.  Any officer, noncommissioned officer, or military policeman may apprehend individuals when there is probable cause to apprehend.  Generally, a person is apprehended when he or she is not free to leave.  The person making the apprehension should identify himself or herself and tell the suspect he or she is under apprehension.  The suspect should also be told the reason for the apprehension and read his or her Article 31 rights, preferably from a rights warning card, as soon as practicable.  If the suspect resists apprehension he or she may be prosecuted for resisting apprehension or disobeying an order.  Civilians may be detained until military or civilian police arrive.  

2.
Probable Cause to Apprehend.  A person may be apprehended only if there is probable cause that the person has committed a crime.  Probable cause to apprehend is a common sense appraisal based on all of the facts and circumstances present.  An example of probable cause to apprehend is when you or some other reliable person has seen an individual commit a violation of the UCMJ, such as using marijuana, assaulting someone, breaking another's property, or being drunk and disorderly.

3.
Arrest Warrants.  Generally, if there is probable cause, no authorization to apprehend (arrest warrant) is required in the military.  There is one important exception, however; that is when you apprehend someone in a "private dwelling," such as on-post family quarters, the BOQ or BEQ, or any off-post quarters.  If the person to be apprehended is in a "private dwelling," the apprehending officer must obtain authorization to make the apprehension from a military magistrate or the commander with authority over the private dwelling (usually the installation commander).  Barracks and field encampments are not considered private dwellings; therefore, no special authorization is needed to apprehend someone there.  Also, to apprehend a person at off-post quarters requires coordination with civilian authorities and may require a search warrant from a civilian judge.

E.
Urine Tests
1.
Use of Test Results.

a.
There are four kinds of urine tests:  inspections, probable cause tests, consent tests, and fitness-for-duty tests.  Results from inspection, probable cause, and consent urine tests may be used for Article 15, court-martial and administrative separation purposes.  The results of a fitness-for-duty test may not be used as a basis for an Article 15 or court-martial.  In addition, a positive fitness-for-duty test result may not be used in an administrative separation action unless the soldier receives an honorable discharge.  See AR 635-200, Personnel Separations, Enlisted Personnel (17 September 1990).

b.
Command-direct.  Be wary of the term command-directed" urinalysis.  Any urine test ordered by the commander (inspection, probable cause, fitness-for-duty) is "command-directed."  The ability to use the test results for UCMJ or separation purposes depends on the type of test (inspection, probable cause, consent), not on whether or not it is labeled "command-directed."  A fitness-for duty test is normally "command-directed," but a positive result may not be used for UCMJ purposes.

2.
Urinalysis inspections.

a.
Unit integrity.  A unit urinalysis test is merely another form of inspection.  All of the soldiers in a unit may be tested or soldiers may be "randomly" selected, usually based on the final digit of their social security number, for testing.  Alternatively, a portion of the unit (platoon, section, squad) may be tested.

b.
Unit Alcohol and Drug NCO.  When the government loses a urinalysis case it is rarely due to laboratory errors.  Army urine testing laboratories are now widely regarded as the models for comparison and employ the most stringent scientific testing equipment and techniques.  When the government loses a urine case or decides not to prosecute one, it is primarily due to problems at the unit level, usually with the chain of custody.  Many of these problems stem from the Unit Alcohol and Drug NCO.  If a commander takes a soldier who cannot perform adequately as a squad leader and makes that soldier the Unit Alcohol and Drug NCO, it is likely that there will be problems.

3.
Probable cause urine tests.  Probable cause urine tests follow the same rules as other probable cause searches.  If, under the totality of the facts and circumstances, a commander has a reasonable belief that a soldier has used drugs, then he may order the soldier to provide a urine sample.  The results of that test are admissible.  Common examples of probable cause urine tests are (1) when drugs are discovered on a soldier's person, car, wall locker or field gear; and (2) when a soldier has been observed using drugs.

4.
Consent urine tests.

a.
Consent must be voluntary.  A consent urine test is a form of consent search.  No probable cause or authorization is required, but the commander must be able to show that the soldier voluntarily consented to provide a urine sample and was not coerced by the rank or position of the person requesting the sample.  When a commander asks a soldier to provide a urine sample, he may advise the soldier of his Article 31 rights and ask the soldier to sign a consent form.  If the soldier has no questions, then the consent will normally be viewed as voluntary.

b.
What to do if the soldier asks questions.  If a soldier asks the commander, "What are my options?", a new problem arises.  In response to the "what are my options" question, the commander should explain the differences between a consent urine test and one ordered by the commander.  The results of a consent urine test may be the basis for an Article 15, court-martial or administrative elimination.  The results of a fitness-for-duty urine test may not.  If the soldier understands these differences and nevertheless consents, the consent will probably be viewed as voluntary.

c.
Consent as a back-up.  If a commander has probable cause to order a urine test, he may still request a consent sample as a precautionary alternative.  If the soldier asks "what are my options" the commander should explain that the results of a consent urine test are admissible and, if the soldier refuses to consent, the commander may order a urine test.  However, the commander should also tell the soldier that if the commander orders the test, the results may not be admissible if it is later determined that the commander did not have probable cause.  In this case, the test results may not be used for Article 15 or court-martial purposes and may only be used in an administrative separation if the soldier receives an honorable discharge.

5.
Fitness-for-duty urine tests.

a.
Results inadmissible.  AR 600-85, Alcohol and Drug Abuse Prevention and Control Program (21 October 1988) provides that a commander may order a urine test to determine the "fitness-for-duty" of any soldier when the commander observes, suspects, or otherwise becomes aware that the soldier may be affected by illegal drug use.  The results of such a fitness-for-duty test are inadmissible for Article 15 or court-martial purposes.  They are inadmissible because AR 600-85 balances the needs of the military with the individual privacy rights of the soldier and will not allow test results based on mere suspicion to be used for punishment.  A commander can order a soldier to provide a urine sample based solely on mere suspicion; but because this is not based upon probable cause, an inspection, or consent, the results may only be used to refer the soldier for rehabilitative treatment or separate him from the service with an honorable discharge.  When a commander orders a soldier to provide a urine sample, the commander should understand the admissibility of the urine test so there is no confusion when the test result returns.

b.
Suspicion is less than probable cause.  Reasonable suspicion sufficient to order a fitness for duty test must be based upon facts which a commander can articulate.  However, it must not amount to probable cause (reasonable belief to believe that a soldier has used drugs).  For example, if a soldier reports that he heard a rumor that another soldier used cocaine, but had no personal knowledge of the use, there are insufficient facts to authorize a probable cause urine test.  The commander may call the suspect to his office and confront him with the allegation.  But unless the suspect consents to provide a sample, the results of a urine test ordered by the commander are inadmissible because this would be a fitness-for-duty test.  A commander would have probable cause if a reliable soldier had seen the soldier use drugs and reported this to the commander.  Then the test result would be admissible for Article 15 or court-martial purposes.

6.
Confirmatory testing.  One of the most difficult cases that a commander must handle is when a senior NCO, particularly one who is a "good soldier," tests positive for drug use.  The soldier may deny drug use and challenge the validity of the testing procedures at the unit and the lab, often focusing on minor irregularities that do not invalidate the results.  A commander has a few options to resolve these dilemmas.

(1)
Polygraphs.  Offer the soldier the opportunity to take a polygraph.  A soldier may not be required to take a polygraph, but if he consents to take one, the local CID polygrapher can be invaluable in distinguishing those who did not use drugs from those who only swear that the urine test was wrong.  Few of these "wronged" soldiers will be willing to take a polygraph, and many of those who do will admit to the drug use after failing the polygraph test.

(2)
Blood and DNA testing.  When a soldier alleges that his or her urine sample was switched with someone else's, the sample can be tested to ensure that the blood type of the positive sample is the same as the soldier's blood type.  This method does not eliminate any possibility of error, but it may help determine whether the positive urine sample was, in fact, the soldier's sample.  DNA found in the urine can also be compared with the soldier's DNA to confirm that the positive sample was submitted by the soldier.  Unless there is evidence that the soldier's urine sample was switched, the government is not required to perform blood or DNA testing.

(3)
Hair testing.  If a soldier denies ever using drugs, his or her hair may be tested to confirm this allegation.  Since traces of drugs are deposited in a drug user's hair as the hair grows, a hair sample will provide a history of an individual's drug use.  Although hair analysis may be unable to detect a single use of drugs, it will be able to detect chronic use.  The government is generally not required to pay for hair testing.

CHAPTER 7

SEARCH AND SEIZURE

TEACHING OUTLINE

LXIII. I.
The Fourth Amendment
A.
Requirements.
1.
Searches must be reasonable.

2.
Searches must be based on:

a.
Probable cause.
b.
Warrant or authorization.
B.
Applicability.
1.
Fourth amendment applies to soldiers.

2.
Fourth amendment provides soldiers less protection than civilians

C.
Exclusionary rule:  items seized in violation of fourth amendment may not be used in court-martial.
LXIV. II.
Warrants and Probable Cause.
A.
Search warrants in military are called search authorizations.
1.
Search warrants must be in writing, under oath, and issued by a civilian magistrate.

2.
Search authorizations may be oral, need not be under oath, and may be authorized by a military commander.

B.
Warrants/authorizations must be based on probable cause.  See Appendix A, page 5-19.
1.
What is where and when?

2.
How do you know?

3.
Why should I believe you?

C.
Who can authorize search.
1.
Any commander of the place to be searched (“king-of-the-turf”) may authorize search.

2.
Preferable to use the military judge or magistrate: avoids problems and eliminates chance that commander may have to testify.

D.
Commander must be neutral and detached.
1.
Cannot be “investigator” and “judge” in same case.

2.
Examples. 

a.
Commander is not neutral and detached when he or she:
(1)
Orchestrates the investigation.
(2)
Conducts the search.
b.
Commander may be neutral and detached even though he or she:
(1)
Is present at the search.
(2)
Has personal knowledge of the suspect’s reputation. 
(3)
Makes public comments about crime in his or her command.
(4)
Is aware of an on-going investigation. 
3.
Alternatives:

a.
Next higher commander.
b.
Military magistrate.
LXV. III.
Exceptions to Fourth Amendment.
A.
Private searches (by roommate, friend, etc.).
B.
Foreign searches.
C.
Government property (unless issued for personal use).
D.
Items in open view.
E.
Exigent circumstances.
F.
Consent.
G.
Inspections.
1.
Primary purpose of inspection must be administrative.

a.
Administrative inspection.
(1)
Primary purpose is administrative (ensure readiness, eliminate drugs from unit, etc.).
(2)
Focus on unit problem.
(3)
Must be reasonable (treat all the same).
b.
Criminal search.
(1)
Primary purpose is to gather evidence of crime.
(2)
Usually follows specific crime (rape, larceny, drugs).
(3)
Focus on specific person.
(4)
Must be based on probable cause and  warrant.
2.
The subterfuge rule.  An inspection is presumed to be an improper criminal search if it:

a.
Immediately follows report of a specific offense; or
b.
Targets specific soldiers;, or 
c.
Subjects soldiers to substantially different intrusions. 
3.
Health and welfare inspections.

a.
Articulate primary purpose: 
(1)
If primary purpose is  administrative (ensure readiness, eliminate crime from unit), inspection is proper
(2)
If primary purpose is to obtain evidence for an Article 15 or court-martial, inspection is improper.
(3)
Inspection may have dual purpose so long as primary purpose is administrative.
b.
Inspect everyone alike; do not target specific soldiers.  
4.
Lost weapon lock-downs.

a.
Keeping all of the unit members in the unit area to continue to search for a lost weapon is a legitimate military purpose.  It makes transfer of the missing item less likely and protects the community.
b.
Mass punishment is not a proper purpose, although it is often perceived as a side-effect of a lock-down due to the inconveniences to soldiers and families.
5.
Gate inspections.

a.
Prepare written instructions for guards.
b.
Post notice at gate.
c.
Technological aids (mirrors, drug dogs) may be used.
d.
Consider manpower and morale. Civilian employees delayed at gate may be entitled to overtime. 
6.
Inventories. Evidence obtained during proper inventory may be used against soldier.

LXVI. IV.
Urine Tests.
A.
Four Kinds of Urine Tests.
What test can be used for
1.
Inspection 
Disciplinary
Admin


(court-martial,       actions 


Art. 15)

2.
Probable
Disciplinary
Admin


Cause
actions
actions

3.
Consent
Disciplinary
Admin


actions
actions

4.
Fitness 
None
Selected Admin


for Duty

actions only

B.
Drugs tested.
1.
Marijuana.

2.
Cocaine.

3.
“Rotating” Drugs:  Amphetamines, Opiates, Barbiturates, PCP.  

C.
Tests used.
1.
Initial test:  immunoassay test.

2.
Confirmation test:  gas chromatography/mass spectrometry test.

D.
When you question the test results (for example, if a “super soldier” tests positive) you may consider: 
1.
Polygraph test.

2.
Blood or DNA tests.

3.
Hair test.  Limitations.

E.
Defenses.
1.
Passive inhalation (marijuana).

2.
Spiked food or drink (marijuana and cocaine).

LXVII. V.
Conclusion.
APPENDIX A
COMMANDER'S GUIDE

TO ARTICULATE PROBABLE CAUSE TO SEARCH

1.
Probable cause to authorize a search exists if there is a reasonable belief, based on facts, that the person or evidence sought is at the place to be searched.  Reasonable belief is more than mere suspicion.  Witness or source should be asked three questions:

a.
What is where and when?  Get the facts!

(1)
Be specific:  how much, size, color, etc.

(2)
Is it still there (or is information stale)?

(a)
If the witness saw a joint in barracks room two weeks ago, it is probably gone; the information is stale.

(b)
If the witness saw large quantity of marijuana in barracks room one day ago, probably some is still there; the information is not stale.

b.
How do you know?  Which of these apply:

(1)
"I saw it there."  Such personal observation is extremely reliable.

(2)
"He [the suspect] told me."  Such an admission is reliable.

(3)
"His [the suspect's] roommate/wife/ friend told me."  This is hearsay.  Get details and call in source if possible.

(4)
"I heard it in the barracks."  Such rumor is unreliable unless there are specific corroborating and verifying details.

c.
Why should I believe you?  Which of these apply:

(1)
Witness is a good, honest soldier; you know him from personal knowledge or by reputation or opinion of chain of command.

(2)
Witness has given reliable information before; he has a good track record (CID may have records).

(3)
Witness has no reason to lie.

(4)
Witness has truthful demeanor.

(5)
Witness made statement under oath. ("Do you swear or affirm that any information you give is true to the best of your knowledge, so help you God?")

(6)
Other information corroborates or verifies details.

(7)
Witness made admission against own interests.

2. 
The determination that probable cause exists must be based on facts, not only on the conclusion of others.

3.
The determination should be a common sense appraisal of the totality of all the facts and circumstances presented.

4.
Make a written note of the reasons why you authorized the search in case authorization becomes an issue later.

5.
Talk to your legal advisor!

APPENDIX B

SEARCH AND SEIZURE
PRACTICE PROBLEMS AND SOLUTIONS

Incident #1.  You are the battalion commander and your unit has just returned from a field training exercise that included several live fire exercises and the use of pyrotechnics.  You wish to conduct a thorough inspection of your unit to ensure that none of your soldiers has any ammunition or pyrotechnics, and to ensure that their field gear is complete, clean, and serviceable.

1.
Can you conduct an inspection?  If you wish to use any discovered contraband as evidence, what should you do?

2.
How should each room or area be inspected?  Who should inspect?  Where can they look?  Wall lockers?  Locked containers?  How long in each area?

3.
You have heard rumors that PFC High is a drug user and may be a seller.  Can you use this inspection as an opportunity to give PFC High's room "an extra special going over?"  Why or why not?

4.
If you find drugs or stolen property in a soldier's wall locker during the inspection, can you use it as evidence?

Answers to Incident #1
Health and Welfare Inspection

1.
Yes, as commander you may inspect the persons and property under your command.  Ensure that any evidence discovered is accurately identified and promptly turned over to the MPs (chain of custody).

2.
The commander determines the purpose and scope of the inspection before it begins - it may be as broad or as narrow as he feels is necessary.  Usually NCOs inspect, but officers and drug dogs may participate.  They may look anywhere within the scope of the inspection (where ammo or pyrotechnics may be found, or to check field gear).  Soldiers may be ordered to unlock wall lockers and locked containers so that they may be inspected.  The length of time inspecting each person or unit should be about the same, but may certainly be increased if unpreparedness is shown or contraband is discovered.

3.
An inspection cannot be used as a subterfuge for an illegal search.  If you give PFC High's room "an extra special going over," that would violate the subterfuge rule and be an illegal search, and any discovered contraband would probably be inadmissible.  High's room should be treated the same as the others.

4.
Yes, any evidence within the scope of a lawful inspection can be used against the soldier for Article 15, court-martial, or administrative elimination purposes.

Incident #2.  You are the battalion commander.  It is the end of the duty day and your command sergeant major has just read an Article 15 to PFC Mason, whose recent urine sample tested positive for marijuana.  PFC Mason asks to talk to you.  He tells you that he is tired of getting in trouble because of all the marijuana in the unit.  Last night SPC Dealer showed Mason a small plastic bag of greenish vegetable matter that Dealer said was "good pot."  Dealer removed the bag from the wall locker in his room, room 203, and Mason saw fifteen or twenty other plastic bags filled with the same material.  Dealer said the bags were "going for $50 a lid" and if Mason were interested he could contact him anytime during the week.  Dealer said to hurry though, because it was payday and the stuff would go fast.

1.  Who can authorize a search of Dealer's locker?

2.
What facts support a search?  Why?  Is there probable cause?

3.
What is the scope of the search?  What are you looking for?  What if some ammunition is discovered, or a switchblade, or stolen property?

4.
Where can you search?  Only the wall locker?  The entire room?  Dealer's car, parked in the unit parking lot?  What if it is parked at the post exchange?

5.
How do you authorize the search?  Oral or written?  Who should conduct the search?  What do you do with any evidence you find?

6.
Dealer's wall locker is locked.  Should you ask him for consent to search his room and belongings?  Should you tell him that you have authority to search (a search warrant) if he refuses?  If he refuses consent, can you cut his lock off?

Answers to Incident #2

Probable Cause Search

1.
Any commander (CO, BN, BDE, DIV) in Dealer's chain of command, or the military magistrate or military judge (JAGs) may authorize this search.

2.
Use the probable cause appendix.  Mason's statement is one of the strongest forms of probable cause.  The details about the location, amount, and description of the marijuana are based on personal observation.  The report is fresh so it is likely the marijuana is still there.  Mason realizes the consequences of lying to his battalion commander (although mere lying to a commander, unless an official statement, is not an offense).  Mason should be placed under oath.  Considering all the facts and circumstances there is probable cause to believe that marijuana is presently located in room 203. 

3.
The scope of the search is anywhere within room 203 where marijuana may be hidden, but particularly SPC Dealer's wall locker.  Any other contraband discovered during the search is admissible as evidence and should be properly safeguarded (for fingerprints, chain of custody, identification).

4.
The wall locker may certainly be searched.  It is also reasonable that marijuana may be hidden elsewhere within the room, so the entire room may be searched.  Nothing in Mason's statement indicated that Dealer's car was being used as part of his drug trade.  The car is something the commander should always inquire about.  Unless there is some information linking Dealer's car and the marijuana, the car is beyond the scope of the search.  If the car is implicated, the battalion commander could authorize the search of a car parked in his battalion area.  If the car is in the PX parking lot, it is best to have the installation commander or magistrate authorize the search, if there is time; but under the automobile exception, an authorization to search Dealer's car is not mandatory so long as there is probable cause that drugs are in the car.

5.
A commander may authorize a search orally or in writing.  Anyone, except the commander authorizing the search, may conduct the search.  Safeguard any evidence found and notify the MPs.

6.
It is always a good idea to ask for consent to search.  Do not coerce Anderson into consenting by telling him "if you don't consent we have a warrant anyhow," but if he asks "what happens if I refuse," you should truthfully and accurately inform him that you have authorization to search his property.  If Anderson refuses to unlock his wall locker, the searcher may cut the lock off.

Incident #3.  Your brigade XO is checking the motor pool.  He sees a soldier from another battalion removing parts from three of your vehicles.  The soldier stuffs the parts in his pockets, glances around hurriedly, and quickly begins to leave the motor pool. 

1.
Can the XO apprehend the soldier?

2.
Does he need a search warrant or authorization to search the soldier?  Why or why not?

3.
If the XO searches him, what, if any, are the limits of the search?

Answers to Incident #3
Search Incident to Apprehension
1.
Yes, an officer can apprehend a soldier when he has probable cause that a crime has been committed and the soldier is involved.

2.
No, a search incident to apprehension (arrest search) does not require a warrant or authorization.

3.
The limits of an arrest search are the person and the area immediately around him (within his "wingspan" or lunging distance).  If apprehended in a car, the entire passenger compartment may be searched, but not the trunk.

Incident #4.  You are the brigade commander.  A CID agent calls you and says that he has apprehended one of your soldiers at the railroad station with 2 grams of marijuana in his coat pocket.  The agent wants authority to search the soldier's room and wall locker. 

1.
What should you do?

2.
Should you authorize the search?  Why or why not?

Answers to Incident #4
CID Report
1.
Consult with your trial counsel for advice.  Ask the agent for more information.  What facts would lead you to believe that there is marijuana in the soldier's room, wall locker, or car?

2.
Presently there is insufficient information to authorize a search.  There is, however, probable cause to order a urine test for use of marijuana.

Incident #5.  One of your company commanders reports a barracks larceny--$500.00 and a new coat are missing from PVT Victim's wall locker.  Three days later SPC Smith, who lives in the room next to Victim, buys a new stereo from the post exchange for $350.  Victim, suspicious of SPC Smith, informs his commander, who calls you for advice.

1.
What should you do?

2.
Should you authorize a search based solely on this information?

Answers to Incident #5
Barracks Larceny
1.
Consult with your trial counsel for advice.  Get more information.  What is PFC Smith's financial situation?  What else does Victim know or suspect? Talk to Smith's roommates.

2.
No.  Suspicion alone, however strong, does not support a finding of probable cause to search.  Continue the investigation until additional information is uncovered (such as a report about the coat, or Smith flashing new found money).  The battalion commander must now be wary of his role as a neutral and detached magistrate.  It can be argued that he is now directing the investigation as opposed to being kept informed of the investigation.  Consider getting any subsequent search authorization from the brigade commander or military magistrate.

Appendix C:  Cut-Off Levels

Cut-off Levels.  DOD and urine testing laboratories have established “cut-off” levels.  Samples that give test results below these cut-off levels are reported as negative.  A sample is reported as positive only if it gives test results above the cut-off level during both the screening and the confirming test.

1.
Cut-off levels for screening tests (IA).


Drug
ng/ml


Marijuana (THC)       
50

Cocaine (BZE)   
150

Amphetamines  
 500

Barbiturates   
200

Opiates
2000

Phencyclidine (PCP)   
 25

Lysergic Acid Diethylamide (LSD)  
 0.5

2.
Cut-off levels for GC/MS test:


Drug
ng/ml

Marijuana (THC) 
15

Cocaine (BZE) 
100

Amphetamine/methamphetamine 
500

Barbiturates 
200

Opiates 

Morphine
4000

Codeine
2000

6-MAM (heroin)
10

Phencyclidine (PCP)
25

Lysergic Acid Diethylamide (LSD)
0.2

A.

Appendix D:  Detection Times

.

1. Time periods which drugs and drug metabolites remain in the body at levels sufficient to detect are listed below.  Source:  US Army Drug Oversight Agency & Technical Consultation Center, Syva Company, San Jose, California, telephone: 1-800-227-8994 (Syva).  

Drug                                        Approximate Retention Time
Marijuana (THC)(Half-life 36 hrs)

Acute dosage (1-2 joints)
2-3 days

Eaten Marijuana
1-5 days

Moderate smoker 

   4 times per week):
5 days 

Heavy smoker

   (daily):
10 days

Chronic smoker:
14-18 days (may be 20 days or longer)

Cocaine (BZE)(Half-life 4 hrs)
2-4 days

Amphetamines
1-2 days

Barbiturates

Short acting

(e.g. secobarbital):
1 day

Long acting 

(e.g. phenobarbital): 
2-3 weeks 

Opiates
2 days

Phencyclidine (PCP):
14 days 

          Chronic user: 
up to 30  

Lysergic Acid Diethylamide(LSD)

       8-30 hrs-  


CHAPTER 8

SELF-INCRIMINATION, CONFESSIONS, AND IMMUNITY

Introduction  


The fifth amendment protects a person from self-incrimination.  To enforce this right enjoyed by all Americans, the Supreme Court decided in 1966 that before the police could talk to a suspect who was in custody, they had to advise him of his right to remain silent and that he could have a lawyer present during questioning.  This was the case of Miranda v. Arizona.  


A commander may ask - why do I need to know about rights warnings?  There are a variety of situations where a commander may be required by law to warn an individual about their privilege against self-incrimination.  In our military justice system, the commander plays a key law enforcement role.  They frequently conduct investigations and regularly interview people as part of their investigation.  In fact, Rule of Court-Martial 303 requires the commander to make a preliminary inquiry when a member of the command is accused or suspected of an offense triable by court-martial.  Additionally, during the nonjudicial punishment process, the commander is required by AR 27-10 personally to determine whether the soldier committed an offense.  Commanders also can appoint or be appointed to either formal or informal boards or investigations under AR 15-6.  Finally, situations triggering a warning requirement may arise in the course of daily events, outside a structured investigatory proceeding.


In order to properly conduct an investigation or a nonjudicial punishment proceeding, the commander must talk to the persons involved in the incident.  Those persons can be classified as witnesses or suspects.  Witnesses are persons who have information about the incident, but did not do anything criminally wrong.  You are not required to read rights warnings to witnesses before questioning them.  Suspects are those persons you reasonably believe (or should believe) committed a criminal offense.  A soldier may initially be a witness, but during the interview may reveal information that makes you suspect the soldier of involvement in a crime.  At that point, the soldier should be treated as a suspect.  The soldier-suspect has the same privilege against self-incrimination and right to counsel that other citizens have.  You must, therefore, read rights warnings before questioning a soldier suspected of committing an offense.  The suspect may waive the rights and choose to make a statement or may invoke his or her rights.  If a soldier invokes his or her rights, the questioning must immediately stop.  At that point, the commander should consult with their trial counsel to determine how best to proceed.
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If the suspect talks to you, it may be a statement, an admission, or a confession.  A statement is a report of facts or opinions.  An admission is a self-incriminating statement falling short of an acknowledgment of guilt.  A confession is an acknowledgment of guilt.  Mil. R. Evid. 304(c).  If proper rights warnings have been given, admissions and confessions are admissible at trial against an accused and frequently will constitute the key evidence in the case.  One further rule governs confessions - before being admitted, there must be independent evidence which corroborates the essential facts of the confession.  Mil. R. Evid. 304(g).  This protects the system from people who admit to crimes for publicity, because of mental imbalance, or because of improper police conduct.

A.
Sources of the Rights  


A soldier's privilege against self-incrimination and right to counsel come from four sources:


1.
The Fifth Amendment.


"No person . . . shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law. . . ."


2.
Uniform Code of Military Justice.



a.
Article 31(a), UCMJ.


"No person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him."



b. 
Article 31(b).


"No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first informing him . . ."


3.
The Sixth Amendment.


"In all criminal prosecutions, the accused shall . . . enjoy the right to have the Assistance of Counsel for his defense."


4.
Army Regulations.
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a.
AR 15-6 - Investigations




(1)
No military witness or respondent will be compelled to incriminate himself (see Article 31, UCMJ).




(2)
No witness or respondent not subject to the UCMJ will be deprived of his rights under the Fifth Amendment.



b.
AR 27-10 - Nonjudicial Punishment.


The imposing commander will ensure that the soldier is notified of his right to remain silent and his right to consult with counsel.



c.
AR 635-200 - Enlisted Personnel Separations.


Article 31, UCMJ will apply to board procedures.



d.
This list of regulations is not exhaustive; other regulations also impose a rights warning requirement.  Always review regulations governing a specific type of investigation or proceeding to decide if rights warnings are required.

B.
Due Process Voluntariness

Any confession used as evidence must be voluntary.  This is a fundamental requirement of the due process clause to the Constitution.  Additionally, Article 31(d), UCMJ, prohibits the use of any statement obtained through the use of "coercion, unlawful influence, or unlawful inducement."  These protections are separate from the protections of rights warnings.  


The courts have condemned such practices as beating the suspect, depriving the suspect of food, water, or sleep, threatening the suspect, removing the suspect's clothing, and interrogating the suspect for extremely long periods without a rest or break.  Confessions obtained through the use of such tactics are not admissible because they are not voluntary.

C.
Scope of the Rights

As originally adopted, both Article 31, UCMJ, and the Fifth Amendment to the Constitution applied only to criminal proceedings or where there is a risk of criminal prosecution.  Army regulations, however, extend these protections to 
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nonjudicial and administrative proceedings.  When conducting an administrative investigation you should always check the governing regulations for provisions that require rights warnings.


Not all evidence provided by a soldier is protected by Article 31, UCMJ, or the Constitution.  In order to be protected, the evidence must be both incriminating and "testimonial or communicative."  Mil. R. Evid. 301(a).  Clearly, oral and written statements fit the definition and are protected by the privileges.  So are a soldier's actions that have a commonly understood meaning, such as nodding his or her head in response to a question.


Other evidence is not protected, even though it is gathered from a suspect, because it does not require the suspect to "communicate" or "testify" against himself or herself.  Physical characteristics such as fingerprints, scars, tatoos, footprints, or trying on clothing are not protected.  This evidence may be incriminating, but its value is in its physical characteristics, not in what the suspect tells you about it.  The fingerprint of the suspect may have evidentiary value that is separate and apart from anything the subject may choose to say about the crime.  If clothing found at a burglary scene fits the suspect, that may incriminate the suspect, but he or she is not required to say anything about the burglary.  Likewise, body fluids such as blood or urine can incriminate a suspect, but the collection process does not require the suspect to testify or communicate information.  Instead, the physical characteristics of the blood and urine are the important element.  The same is true for voice and handwriting samples, even though they require the suspect's cooperation.  The investigator compares the physical aspects of the suspect's handwriting or voice prints to the physical aspects of the handwriting or voice of the person who committed the crime.  The investigator is using the way the words were spoken, not what was spoken, and those physical characteristics are not protected.  Finally, identification is not protected even though the soldier provides the information.  This is because a person's identity is neutral information that does not tend to prove a crime.  Accordingly, the commander can generally require a soldier to identify himself and produce his identification card, even though no rights warnings are given.

D.
The Rights Warning Decision

You now know where rights warnings come from and what kind of evidence is protected, but how do you decide if you must actually read the rights warnings?  The answer is:  whenever you intend to conduct official questioning of a suspect or accused, you must read rights warning.  Let's discuss each element in order.
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1.
Official.  


Article 31 was enacted to protect soldiers from the subtle pressures to respond to questioning by a superior.  Soldiers are trained to respond to orders.  That training may cause them to respond to a superior's questioning because of rank, duty, or similar relationships, even though the response is incriminating.  The warning makes it clear that the soldier is not required to respond.


The first part of the rule, then, is that rights warnings are required when the questioner is acting in an official capacity.  Law enforcement personnel and commanders are almost always seen as acting in an official capacity.  In contrast, when a soldier brags about criminal conduct in response to a friend's question, those statements may be used against the soldier because the friend is not acting in an "official" capacity and is not required to read rights warnings to the soldier.  The soldier's act of bragging indicates that he or she did not feel pressured or coerced into talking about the crime, so the rationale underlying the rights warning requirement does not apply.


There is one exception to the official questioning rule.  Undercover agents are not required to read rights warnings even though they are military police acting in an official capacity.  Such a requirement would pose an obvious threat to the safety of undercover agents.  More importantly, however, since the suspect does not realize he is dealing with a police officer or government agent, there are neither subtle nor coercive pressures that would justify rights warnings.  There are, however, limitations on the use of undercover agents.  Once a suspect has had charges preferred against him, the suspect is entitled to consult with counsel, to be given rights warnings again, and to have counsel present at any subsequent interrogation.  A commander (or the police) cannot circumvent this rule by sending an undercover agent to question the suspect; the commander cannot use the undercover agent to do what the commander cannot do on his own.


2.
Questioning.


Questioning is a broad term and includes any formal or informal words or actions that are designed to elicit (or  reasonably likely to result in) an incriminating response.  Mil. R. Evid. 305.  If, in your official capacity, you are trying to get the soldier to tell you something that you can use against him or her, you are questioning the soldier.  It is questioning, for example, if you bring a soldier suspected of stealing a rifle into your office and attempt to get a response by showing the soldier the recently recovered stolen weapon.
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It is not questioning when a soldier volunteers information or spontaneously gives information without any "words or actions reasonably likely to elicit an incriminating response" from the commander.  If you simply listen to the soldier, there is no requirement to stop the soldier and advise him or her of their rights.  If you want to question the soldier after the volunteered information, then you must give rights warnings.


3.
Suspect or accused.


You do not have to advise all soldiers of their rights before questioning them.  Witnesses, who are not suspected or accused of offenses, need not be advised of any privilege against self-incrimination, even though you are conducting official questioning.  A soldier is a suspect when you believe, or have enough information such that you reasonably should believe that the soldier committed an offense.  The questioner cannot avoid rights warnings by simply saying that he did not suspect the soldier being questioned.  A soldier is the "accused" after court-martial charges have been preferred against him. 


4.
Summary.


When you officially question a suspect or accused, you must read the rights warnings prior to the questioning.  If you must re-interview the suspect, you should complete another rights advisement before beginning your questioning and, if necessary, ensure defense counsel is present.

E.
Rights Warnings

Rights warnings should be read verbatim from DA Form 3881, Rights Warning Procedure/Waiver Certificate (Appendix A, page 8-13) or GTA 19‑6‑5, How To Inform Suspect/Accused Persons of Their Rights (Rights Warning Card) (Appendix B, page 8-15).

F.
Voluntary Waiver of Rights

After reading the rights warnings to the suspect, ask these questions:


1.
Do you understand your rights?  (Yes)


2.
Do you want a lawyer?  (No)


3.
Are you willing to make a statement?  (Yes)
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If the answers in the parentheses are given, the suspect has waived his or her rights and you may proceed with your interview.  If the suspect doesn't understand his or her rights, explain them further; if he or she wants to remain silent or see an attorney, stop the interview, make a note of the request, and call your trial counsel.  Be sure to specifically note whether the suspect wants to remain silent, have an attorney, or both.  Different rules apply to each request.


In order to use a suspect's statement in a later court-martial, the trial counsel must prove that the suspect voluntarily waived his or her rights.  If you obtained the statement, you may be called to testify about the rights warnings you gave and the suspect's waiver of those rights.  This may be a long time after you actually took the statement, so it's important that you make a record of what occurred.  If possible, use the DA Form 3881 because it provides not only a written record of the rights warning, but also the suspect's signature which indicates the suspect waived his or her rights.  If you use GTA 19-6-6 (rights warning card), you may wish to write the date and time of the rights advisement on the card and have the suspect place his initials by each of the rights warnings.  A written memo can be prepared later.  Although these steps are not required, they will assist you when testifying under oath about what happened during the rights warning process.


One final note:  it is not permissible to use trickery to obtain a suspect's waiver of rights, e.g., telling a suspect his accomplice confessed, but laid the blame completely on him; or telling a suspect his fingerprints were found at the crime scene when none was found.  If the suspect is tricked or mislead into waiving his or her rights, the waiver will be considered involuntary and the admission or confession will be ruled inadmissible at trial.  The courts have allowed law enforcement agents to use some trickery in obtaining a confession, but only after the suspect freely and voluntarily agreed to talk.  This is an area fraught with danger and should be avoided by commanders.

G.
Presence of Counsel

Depending on the circumstances, defense counsel must be present before questioning a soldier about misconduct.  If, for example, charges have been preferred against a soldier, defense counsel must be present before questioning the soldier about the charged offenses.  If, however, the questioning focuses on uncharged misconduct, defense counsel may not have to be present.  Even if no charges are preferred, if the soldier in a previous custodial interrogation requests to consult with a lawyer, under certain situations, a defense counsel must be present before conducting a subsequent interrogation.  As illustrated, this area can be very complicated; therefore, contact your trial counsel before questioning a soldier who f

aces preferred charges or has asked for a lawyer.
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H.
Remedy:  Exclusion

If a questioner violates the requirements of the voluntariness doctrine, warnings, waiver, or notice to counsel, any statement obtained from a suspect which might have been used against the suspect at trial is excluded from evidence.  Also, any evidence derived from the statement must be excluded.  This may not, however, be the end of the government's case.  If the trial counsel can prove the case with evidence which is independent of the inadmissible statement, the prosecution may go forward.

I.
Immunity

When a soldier refuses to testify because of the privilege against self-incrimination, the soldier can be compelled to testify by immunizing the soldier from the incriminating results of his testimony.  Immunity is the government's promise that the soldier's testimony will not be used against the soldier.  Because the grant of immunity removes the criminal consequences of talking, the soldier must talk with authorities.


Rule of Court-Martial 704 sets out the procedures for granting immunity and specifies that only the General Court-Martial Convening Authority may grant immunity.  There are two types of immunity:


1.
Transactional immunity - the witness cannot be prosecuted at all for the criminal transaction that he or she testifies about.  This is seldom used.


2.
Testimonial immunity - the witness's testimony and derivative evidence cannot be used against him or her.  Prosecution is possible if the government can show that all evidence is from an independent source, but this is very difficult for the government to do.


A soldier with a grant of immunity is not free from all subsequent prosecution.  If the soldier lies or refuses to talk with government authorities, the soldier may be prosecuted for perjury, false swearing, making a false official statement, or failure to comply with an order to testify.
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CHAPTER 8

CONFESSIONS, SELF-INCRIMINATION, AND IMMUNITY

TEACHING OUTLINE
LXVIII. SOURCES OF THE RIGHTS.
The Fifth Amendment.  
Privilege against self-
incrimination.  Right to counsel.
Article 31, UCMJ.  
Extra protection for service 
members regarding privilege 
against self-incrimination.
The Sixth Amendment
Protection against unadvised 
self-incrimination.  Right to 
counsel.
Army Regulations.
Extends privilege against self-
incrimination to some 
administrative proceedings.
LXIX. Rights Warning Methodology
Who Must Warn?  (Official)
”Subtle pressure” rationale.

Personnel acting in an official capacity (for law enforcement or disciplinary purposes). 
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Suspect perceives more than casual conversation.

Commanders generally presumed to be acting in official capacity.

When Must Warnings Be Given?  (Questioning)
Words or actions can be questioning.

Seeking testimonial response or likely to result in a testimonial response.

Spontaneous or volunteered statements are not questioning.

Requesting consent to search is not questioning, but warnings are recommended.

Successive questioning.

If you question again, read rights again.
Ask the chain of command and the police if they read the suspect his rights.  Their knowledge is imputed to you.
Tell your chain of command and the police if you read the suspect his rights.  Your knowledge is imputed to them.
Who Must Be Warned?  (Suspect or Accused)
Accused—after preferral.
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Suspect—objective test.

The Rights Warnings.
LXX. VOLUNTARY WAIVER OF RIGHTS.
The Burden of Showing a Waiver is on the Government.
Be Prepared to Testify.  Use GTA 19-6-6 or DA Form 3881; have a witness; prepare a memo (See Appendix A and B).
If Rights are invoked: Stop the questioning and call your trial counsel.
LXXI. REMEDY:  EXCLUSION.
Article 31(d).  “No statement obtained in violation of this       article . . . may be received in evidence against him in a trial by court-martial.”
“An involuntary statement or any derivative evidence therefrom may not be received in evidence against an accused. . . .”  Mil. R. Evid. 304(a).
Non-evidentiary use also prohibited.
LXXII. PRESENCE OF COUNSEL.
Extra protection for servicemembers after attachment of Fifth or Sixth Amendment counsel rights.
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Counsel may have to be present for effective waiver.  Consult your trial counsel before conducting any questioning.
LXXIII. IMMUNITY.
Overcoming an invoked privilege against self-incrimination.
Concept:  remove the consequences of talking.
Only a GCMCA may grant immunity.
Immunity Landmines.
De Facto Immunity.

Regulatory Immunity.

Unlawful Inducements.

LXXIV. SUMMARY.
Before you question a suspect you must give a rights warning.  Use a rights warning form or card and, if possible, have a witness present.  Be sure the suspect clearly answers the waiver questions.  If the suspect invokes his rights, stop the questioning and call your trial counsel.
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[image: image4.png]Appendix A

RIGHTS WARNING PROCEDURE/WAIVER CERTIFICATE

For use of this form, see AR 190-30: the proponent agency is ODCSOPS

AUTHORITY:
PRINCIPAL PURPOSE:
ROUTINE USES:
DISCLOSURE:

DATA REQUIRED BY THE PRIVACY ACT

Title 10, United States Code, Section 3012(g)

To provide commanders and law enforcement officials with means by which information may be accurately identified.
Your Social Security Number is used as an additional/aiternate means of identification to facilitate filing and retrievai.

Disclosure of your Social Security Number is voluntary.

1. LOCATION

2. DATE 3. TIME

4, FILE NO.

§.  NAME (Last, First, Ml

8.  ORGANIZATION OR ADDRESS

6. SSN

7. GRADE/STATUS

PART | - RIGHTS WAIVER/NON-WAIVER CERTIFICATE

Section A. Rights

The investigator whose name appears below told me that he/she is with the United States Army
and wanted to quaestion me about the following offense(s) of which | am

suspected/accused:

Befora he/she asked me any questions about tha offense{s), however, ha/she made it clear to me that | have the following rights:

1. 1 do not have to answer any question or say anything.
2. Anything | say or do can be used as evidence against me in a criminal trial.
3. {For personnel subject othe UCMJ | have tha right to talk privately to a lawyer before, during, and after questioning and to have a lawyer present with me

during questioning. This lawyer can be a civilian lawyer | arrange for at no expense to the Government or a military lawyer detailed for me at no expense to me,

or both.

-or-

{For civilians not subject to the UCMJJ | have the right to talk privataly to a lawyer before, during, and after questioning and to have a lawyer present with

me during questioning. | understand that this lawyer can be one that | arrange for at my own expense, or if | cannot afford a lawyer and want one, a lawyer

will be appointed for me before any questioning begins.
4. If 1 am now willing to discuss the offense(s) under investigation, with or without a lawyer present, | have a right to s10p answering questions at any time, or

speak privately with a tawyer before answering further, even if | sign the waiver below.

5. COMMENTS (Continue on reverse side)

Section B. Waiver

| understand my rights as stated above. | am now willing to discuss the offense(s) under investigation and make a statement without talking to a lawyer first and without
having a lawyer present with me.

WITNESSES {/f available) 3.

SIGNATURE OF INTERVIEWEE

1a. NAME (Type or Print)

b. ORGANIZATION OR ADDRESS AND PHONE 4.

SIGNATURE OF INVESTIGATOR

2a. NAME (Type or Print}

5. TYPED NAME OF INVESTIGATOR

b. ORGANIZATION OR ADDRESS AND PHONE 6.

ORGANIZATION OF INVESTIGATOR

Section C. Non-waiver

1. | do not want to give up
0 1 want alawyer

my rights

I 1 do not want to be questioned or say anything

2. SIGNATURE OF INTERVIEWEE

ATTACH THIS WAIVER CERTIFICATE TO ANY SWORN STATEMENT /DA FOAM 2823) SUBSEQUENTLY EXECUTED BY THE SUSPECT/ACCUSED

DA FORM 3881, NOV 89

EDITION OF NOV 84 IS OBSOLETE
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THE WARNING

1.  WARNING - inform the suspect/accused of:
Your official position.

a.
b. Nature of offensels).
¢. The fact that he/she is a suspect/accused.

RIGHTS - Advise the suspect/accused of his/her rights as follows:
“Before | ask you any questions, you must understand your rights.”

a. “"You do not have to answer my questions or say anything.”
"Anything you say or do can be used as evidence against you in a
criminal triat.”

c. (For personnet subject to the UCMJ) "You have the right to taik

privately to a lawyer before, during, and after questioning and to
have a lawyer present with you during questioning. This fawyer

can be a civilian you arrange for at no expense to the Government or a military
lawyer detailed for you at no expense to you, or both."

-or-
{For civilians not subject to the UCMJ} You have the right to talk privately to a
lawyer bafore, during, and after questioning and to have a lawyer present with
you during questioning. This iawyer can be one you arrange for at your own
axpenss, or if you cannot afford a lawyer and want one, a Jawyer will be
appointed for you before any questioning begins.*

d.  "If you are now willing to discuss the offense(s) under investigation,
with or without a lawyer present, you have a right to stop answering
questions at any time, or speak privately with a lawyer before
answering further, even it you sign a waiver certificate.”

Make certain the suspect/accused fully understands his/her rights.

THE WAIVER

"Do you understand your rights?"

{If the suspect/accused says "no,” determine what is not undarstood, and if
necessary repeat the appropriate rights advisement. If the suspect/accused says
"yes,” ask the following question.)

"Have you ever requested a lawyer after being raad your rights?”

{if the suspect/accused says "yes," find out when and where. If the request
was recent (ie., fewer than 30 days ago), obtain legal advice whether to
continue the interrogation. {f the suspect/accused says “no,” or if the prior
request was not recent, ask him/her the following question.)

"Do you want a lawyer at this time?”
{If the suspsct/accused says "yes,” stop the questioning until he/she has a
lawyer. If the suspect/accused says "no,” ask him/her the following question.)

"At this time, are you willing to discuss the offense(s) under investigation and
make a statement without talking to a lawyer and without having a lawyer
present with you?" (/f the suspect/accused says “no, " stop the interview and
have him/her read and sign the non-waiver section of the waiver certificate on
the other side of this form. If the suspect/accused says “yes, * have him/her read
and sign the waiver section of the waiver certificate on the other side of this
form.} '

SPECIAL INSTRUCTIONS

WHEN SUSPECT/ACCUSED REFUSES TO SIGN WAIVER CERTIFICATE: If the
suspect/accused orally waives his/her rights but refuses to sign the waiver
certificate, you may proceed with the questioning. Make notations on the
waiver certificate to the effect that he/she has stated that he/she understands
his/her rights, does not want a lawyer, wants to discuss the offense(s} under
investigation, and refuses to sign the waiver certificate.

{F WAIVER CERTIFICATE CANNOT BE COMPLETED IMMEDIATELY: In alt cases
the waiver certificate must be completed as soon as possible. Every effort
should be made to complete the waiver certificate before any questioning
begins. If the waiver certificate cannot be completed at once, as in the case of
street interrogation, completion may be temporarily postponed. Notes shoutd be
kept on the circumstances.

PRIOR INCRIMINATING STATEMENTS:
1. If the supsect/accused has made spontaneous incriminating statements
before being properly advised of his/her rights he/she should be told that
such statements do not obligate him/her to answer further questions.

2. If the suspect/accused was questioned as such either without being advised
of his/her rights or some question exists as to the propriety of the first
statement, the accused must be s0 advised. The office of the serving Statf
Judge Advocate should be contacted for assistance in drafting the proper
rights advisal.

NOTE:  If 1 or 2 applies, the fact that the suspect/accused was advised
accordingly should be noted in the comment section on the waiver
certificate and initialed by the suspect/accused.

WHEN SUSPECT/ACCUSED DISPLAYS INDECISION ON EXERCISING HIS OR
HER RIGHTS DURING THE INTERROGATION PROCESS: if during the
interrogation, the suspect displays indecision about requesting counsel (for
axample, "Maybe | should get a lawyer."), further questioning must cease
immediately. At that point, you may question the suspect/accused only
concerning whether he or she desires to waive counset. The questioning may
not be utilized to discourage a suspect/accused from exercising his/her rights.
{For example, do not make such comments as "If you didn't do anything wrong,
you shouldn’t need an attorney.”}

COMMENTS (Continued)

REVERSE OF DA FORM 3881

USAPPC V2,00
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CHAPTER 9

INTRODUCTION

I. GENERAL.

The term “Administrative and Civil Law” (formerly “Military Affairs”) describes the law applicable to commanders’ management of people, money, and resources in mission accomplishment.  Administrative Law concerns the legal aspects of internal operations while Civil Law encompasses the legal relationships of the Army and its soldiers and civilians to people and organizations outside the Department of Defense.

II. ADMINISTRATIVE LAW.

In the Administrative Law area, a commander faces decisions on the status, promotion, discipline, reduction, and separation of enlisted and officer personnel.  The legal aspect of these command concerns is collectively known as Military Personnel Law.  Similarly, Civilian Personnel Law and Federal Labor Management Relations cover the status, promotion, discipline, and unionization of our civilian work force.  Administrative Law also covers commanders’ authority to control access to and activities on the installation, often to the exclusion of state and local governments.  Finally, Administrative Law includes a broad category of provisions which must be considered when planning for mission accomplishment.  This category includes the wide spectrum of statutory and regulatory requirements in the area of environmental law and standards of conduct requirements.  

III. CIVIL LAW.

Civil Law covers noncriminal legal services provided to the individual soldier -- Legal Assistance and Claims.  Legal Assistance Offices provide soldiers with wide-ranging advice on private legal matters.  Among the most important is education on individual military benefits as part of an overall estate plan.  The Army claims system provides the soldier with a means to obtain some monetary relief for loss or damage to private property when the loss is incident to service.

Civil Law also establishes requirements for our relationships with outside entities, such as those contained in  the Freedom of Information and Privacy Acts, and includes defending the Army against claims and lawsuits arising under the Federal Tort Claims and other statutes.  Of greater concern to commanders is the extent to which federal courts will review military activities, such as personnel policies, training, or post regulations.

IV. CONCLUSION.


This brief description of Administrative and Civil Law underscores the legal complexity of each senior officer’s assigned duties.  The purpose of this text and your Administrative and Civil Law instruction is to provide you with an appreciation for the legal environment in which the Army operates and the need for close liaison between commanders and judge advocates in all areas of Army activities.

CHAPTER 10
IMPROPER SUPERIOR-SUBORDINATE RELATIONSHIPS AND FRATERNIZATION
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IMPROPER SUPERIOR-SUBORDINATE RELATIONSHIPS AND FRATERNIZATION

Outline of Instruction
LXXV. REFERENCES.
Army References.
Dep’t of Army, Reg. 600-20, Personnel--General:  Army Command Policy (30 Mar 88)[hereinafter AR 600-20], as amended by Message, 020804Z Mar 99, Headquarters, Dep't of Army, DAPE-HR-L, subject: Revised Policy on Relationships Between Soldiers of Different Ranks (2 Mar. 1999)[hereinafter DA Message]. 

Manual for Courts-Martial, United States (1998 ed.) [hereinafter MCM].

Dep’t of Army, Pam. 600-35, Personnel--General:  Relationships Between Soldiers of Different Rank   (7 Dec 1993).

Dep't of Army, Pam. 600-XX, Personnel--General: Relationships Between Soldiers of Different Rank  (Undated Draft).

Navy, Marine Corps, and Air Force References
U.S. Navy Regulations, 1990, Article 1165 - Fraternization Prohibited (as amended 25 Jan 1993). 

OPNAVINST 5370.2A, Navy Fraternization Policy (14 Mar 1994).

Marine Corps Manual 1100 (as amended by HQMC, ALMAR 185/96, 130800Z May 96, subject: Marine Corps Manual (MCM) Change 3).

Department of Air Force Instruction 36-2909, Personnel:  Professional and Unprofessional Relationships (1 May 1996).

LXXVI. INTRODUCTION.
Three Separate Concepts.
A Spectrum of Misconduct. 
LXXVII. IMPROPER SUPERIOR - SUBORDINATE RELATIONSHIPS.
New DoD Guidance:
Announced by Secretary Cohen on 29 Jul 98 (Appendix 1). 

Not effective immediately; gave Services 30 days to provide draft new policies to DoD.

Does NOT cover all senior / subordinate relationships.

Directs Service Secretaries to prohibit by policy:

a. personal relationships, such as dating, sharing living accommodations, engaging in intimate or sexual relations, business enterprises, commercial solicitations, gambling and borrowing between officer and enlisted regardless of their Service; and

b. personal relationships between recruiter and recruit, as well as between instructors and permanent party personnel with students and trainees.

The Old Army Policy.  AR 600-20, para 4-14.  Two Part Analysis:
Part One: “Army policy does not hold dating or most other relationships between soldiers [of different ranks] as improper, barring the adverse effects listed in AR 600-20.” Old DA Pam 600-35, Para. 1-5(e).  Therefore, Army policy did not prohibit dating (even between officers and enlisted soldiers), per se.

Part Two:  

a. “Relationships between soldiers of different rank that involve, or give the appearance of, partiality, preferential treatment, or the improper use of rank or position for personal gain, are prejudicial to good order, discipline, and high unit morale.  It is Army policy that such relationships will be avoided.”  Old AR 600-20, paragraph 4-14.
b. "Commanders and supervisors will counsel those involved or take other action, as appropriate, if relationships between soldiers of different rank --
(1) Cause actual or perceived partiality or unfairness.

(2) Involve the improper use of rank or position for personal gain.

(3) Create a actual or clearly predictable adverse impact on discipline, authority or morale." 

Old AR 600-20, para 4-14a.

3. Emphasis on superior-subordinate relationship, e.g., direct command/supervisory authority, or capability to influence personnel or disciplinary actions.

"The authority or influence one soldier has over another is central to any discussion of the propriety of a particular relationship between soldiers of different ranks."

Old DA Pam 600-35, para 1-5(d).

4. Commanders and supervisors will counsel those involved or take other action, as appropriate.

a. Counseling is usually the "most appropriate initial action" when the relationship does not involve actual partiality or preferential treatment, or actual use of position for personal gain.  Old AR 600-20, paragraph 4-14e(8).
b. If there is more than the above, other adverse administrative or disciplinary sanctions should be considered.
Remember:  Old AR 600-20 was not a punitive regulation, but the new one IS PUNITIVE.

5. Effective since 1978, disbanding of Women’s Army Corps.


a. Greater integration of women
b. Fewer direct female mentors / trainers / supervisors for female soldiers
6. Based on reality of changing world.

“changing relationships -- especially dating -- between soldiers of different ranks are a reality, and a predictable consequence of more women entering the armed forces.”    Old DA Pam 600-35, para. 1-5a.

DA PAM 600-35 contains excellent samples of different relationships.  Good training tool.

C. The New Army Policy.  Change to AR 600-20, paras 4-14, 4-15 and 4-16.
NOTE:  The following portion of the outline is based on the Army's new policy.  The Army submitted this policy to SECDEF, in response to SECDEF's 29 Jul 98 guidance.  SECDEF approved this submission on 3 February 1999, and the Army implemented it on 2 March 1999.  A copy of the message announcing the new policy is at Appendix 2.

1. Now a THREE Part Analysis:

Part 1:  Is this a "strictly prohibited" category?
Part 2:  If not, are there any adverse effects?
Part 3:  The relationship is not prohibited, absent an adverse effect.
2. Para 4-14:  Relationships between military members of different rank.

a. "Officer" includes commissioned and warrant officers.
b. Applies to relationships between soldiers, and between soldiers and members of other services.
c. Is gender-neutral.
d. (THIS IS PARA 4-14b.)  The following relationships between servicemembers of different ranks are prohibited:
(1) Relationships that compromise or appear to compromise the integrity of supervisory authority or the chain of command;
(2) Relationships that cause actual or perceived partiality or unfairness;
(3) Relationships that involve or appear to involve the improper use or rank or position for personal gain;
(4) Relationships that are, or are perceived to be, exploitative or coercive in nature; and
(5) Relationships that cause an actual or clearly predictable adverse impact on discipline, authority, morale, or the ability of the command to accomplish its mission.
e. (THIS IS PARA 4-14c.)  Certain types of personal relationships between officers and enlisted personnel are prohibited.  Prohibited relationships include:

(1) Ongoing business relationships (including borrowing or lending money, commercial solicitations and any other on-going financial or business relationships), except:
(a) Landlord / tenant; and
(b) One time transactions (such as car or home sales). 
(c) All ongoing business relationships existing on the effective date of this prohibition, that were otherwise in compliance with the former policy, will not be prohibited until 1 Mar 00.
(d) This prohibition does not apply to USAR / ARNG soldiers when the ongoing business relationship is due to the soldiers' civilian occupation or employment.
(2) Personal relationships, such as dating, shared living accommodations (other than as directed by operational requirements), and intimate or sexual relationships.
(a) This prohibition does not affect marriages that occur before the effective date of the policy or are entered into before 1 Mar 00, subject to the provision on relationships below.
(b) This prohibition does not address whether a subsequent marriage "insulates" any predicate or subsequent prohibited relationship.  Contrast with the Air Force, Navy and Marine Corps policies (marriage does NOT insulate from adverse action for prohibited conduct).
(c) Otherwise prohibited relationships (dating, shared living accommodations (other than directed by operational requirements) and intimate or sexual relationships), existing on the effective date of this prohibition, that were not prohibited under prior policy, are not prohibited until 1 Mar 00.
(d) Relationships otherwise in compliance with this policy will not become prohibited under this policy solely because of the change in status of one party to the relationship (such as commissioning).  This provision is NOT intended to allow continued officer / enlisted dating after the close of the grandfather period.
(e) RC/RC exclusion when the personal relationship is primarily due to civilian acquaintanceship, unless on AD or FTNGD other than AT.
(f) AD/RC exclusion when the personal relationship is primarily due to civilian association, unless on AD or FTNGD other than AT.
(3) Gambling.  NO EXCEPTIONS.
(4) This subparagraph is not intended to preclude normal team-building associations between soldiers, which occur in the context of activities such as community organizations, religious activities, family gatherings, unit social functions or athletic teams or events.
(5) All soldiers bear responsibility for maintaining appropriate relationships between military members.  The senior military member is usually in the best position to terminate or limit relationships that may be in violation of this paragraph, but all soldiers involved may be held accountable for relationships in violation of this paragraph.
(6) Leaders are in the best position to prevent improper relationships through training and leading by example.  Commanders have a wide range of options available to them to resolve such situations, including counseling, orders to cease, reassignment or other adverse administrative actions.  Leaders must carefully consider all the facts and circumstances in reaching a disposition that is warranted, appropriate and fair.  NOTE THE PRIOR LANGUAGE IN PARAGRAPH 4-14 DISCUSSING COUNSELING AS A FIRST OPTION IS NOT IN THIS VERSION OF PARA 4-14.
3. Para 4-15: Other Prohibited Relationships.

a. Trainee / Soldier.  Any relationship between IET trainees and permanent party soldiers (not defined) not required by the training mission will be prohibited.  This prohibition would apply regardless of the unit of assignment of either the permanent party soldier or the trainee.
b. Recruit / Recruiter.  Any relationship between a permanent party soldier assigned or attached to USAREC, and potential prospects, applicants, members of the Delayed Entry Program or members of the Delayed Training Program, not required by the recruiting mission, will be prohibited.  The prohibition would apply regardless of the unit of assignment or attachment of the parties involved.
5.
Para 4-16: UCMJ.  Paragraphs 4-14b. 4-14c and 4-15 are punitive.  Violations could be punished as violations of Article 92, UCMJ.

D.
Commander’s Analysis:  How do you determine what’s improper?

1. Consult your SJA/determine the facts.

2. Use you common sense.  “The leader must be counted on to use good judgment, experience, and discretion. . . ."

3. Keep an open mind.  Don’t prejudge every male/female relationship.  Relationships between males of different rank or between females of different rank can be as inappropriate as male/female relations.  "[J]udge the results of the relationships and not the relationships themselves."

4. Focus on relationships involving (1) direct command/supervisory authority, or (2) power to influence personnel or disciplinary actions.  "[A]uthority or influence . . . is central to any discussion of the propriety of a particular relationship."  Most likely to generate the AR 600-20 adverse effects.

Be wary that appearances of impropriety can be as damaging to morale and discipline as actual wrongdoing.  BUT, don’t use as easy-out for hard decisions.

E.
Command Response.
1. The commander has a wide range of responses available to him and should use the one that will achieve a result that is "warranted, appropriate, and fair."  Counseling the soldiers concerned is usually the most appropriate initial action, particularly when only the potential for an appearance of actual preference or partiality, or appearance without any adverse impact on morale, discipline or authority.  

2. Adverse Administrative Actions: Order to terminate, relief, re-assign, bar to re-enlistment, reprimand, adverse OER/NCOER, administrative separation.

3.  Criminal Sanctions: Fraternization, disobey lawful order, conduct unbecoming, adultery.

F. Commander's Role.
1. The commander is responsible for establishing the leadership climate of the unit and should set the tone through proper training and leadership by example.  AR 600-20, para. 4-14(f).

2. Don’t be gun-shy.  Mentoring, coaching, and teaching of soldiers by their seniors should not be inhibited by gender prejudices.  Old AR 600-20, para. 4-14 (e)(1).

3. Training.  DA Pam 600-XX.

LXXVIII. FRATERNIZATION AND RELATED OFFENSES.
General.
Fraternization is easier to describe than define.

There is no stereotypical case.  Examples include sexual relations, drinking, and gambling buddies.

Fraternization.  UCMJ art. 134.
The President has expressly forbidden officers from fraternizing on terms of military equality with enlisted personnel.  MCM, pt. IV, ¶ 83b.    

Elements:  the accused

was a commissioned or warrant officer;
fraternized on terms of military equality with one or more certain enlisted member(s) in a certain manner;
knew the person(s) to be (an) enlisted member(s); and
such fraternization violated the custom of the accused’s service that officers shall not fraternize with enlisted members on terms of military equality; and
under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.“Hard to define it, but I know it when I see it.”

Article 134 has also been successfully used to prosecute instances of officer-officer fraternization,  United States v. Callaway, 21 M.J. 770 (A.C.M.R. 1986), and even enlisted-enlisted relationships. United States v. Clarke, 25 M.J. 631 (A.C.M.R. 1987), aff’d, 27 M.J. 361 (C.M.A. 1989). 

Maximum punishment:  dismissal/dishonorable discharge, total forfeitures and two years confinement.  MCM, pt. IV, ¶ 83e.  

Custom.  

The gist of this offense is a violation of the custom of the armed forces against fraternization; it does not prohibit all contact or association between officers and enlisted persons.  
Customs vary from service to service, and may change over time.
Custom of the service must be proven through the testimony of a knowledgeable witness.  United States v. Wales, 31 M.J. 301 (C.M.A. 1990).
Factors to Consider in Deciding How to Dispose of an Offense.
Nature of the military relationship;Nature of the association;Number of witnesses;Likely effect on witnesses.Failure to Obey Lawful General Order or Regulation.  UCMJ art. 92.
Elements.  MCM, pt. IV, ¶ 16b(1).

There was in effect a certain lawful general order or regulation;
the accused had a duty to obey it; and
the accused violated or failed to obey the order or regulation.
Maximum punishment:  dismissal/dishonorable discharge, total forfeitures and two years confinement.  MCM, pt. IV, ¶ 16e(1).

Applications.

Applicable to officers and enlisted.
Most effective when used to charge violations of local punitive general regulations (for example, regulations prohibiting improper relationships between trainees and drill sergeants).
Remember:  AR 600-20 re improper relationships is NOW PUNITIVE.

Conduct Unbecoming an Officer.  UCMJ art. 133.
Elements.

Accused did or omitted to do certain acts; and
That, under the circumstances, the acts or omissions constituted conduct unbecoming an officer and gentleman.
Only commissioned officers and commissioned warrant officers may be charged under article 133.  

Maximum punishment:  dismissal, total forfeitures and confinement for a period not in excess of that authorized for the most analogous offense for which punishment is prescribed in the Manual, e.g., two years for fraternization.

LXXIX. CONCLUSION.
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SUBJECT: Good Order and Discipline 

     Last July, I directed the Under Secretary of Defense for Personnel and Readiness to lead a Task Force of senior representatives from the Services, the Office of the Secretary of Defense, the Office of the Joint Chiefs of Staff and the DoD Inspector General to determine whether current policies and practices for maintaining good order and discipline in the all volunteer force are fair and effective. This Task Force obtained the views of field commanders, senior enlisted personnel, members of the reserve components, Service chaplains, the Chair of the Defense Advisory Committee on Women in the Services and other interested parties on the content, enforcement, general understanding and perception of our policies.

     The information gathered by the Task Force indicated that breaches of good order and discipline in our Services are not widespread. The information further revealed, however, that the Services defined, regulated and responded to relationships between service members differently. Such differences in treatment are antithetical to good order and discipline, and are corrosive to morale, particularly so as we move towards an increasingly joint environment.

     In order to support our national objectives, the military Services task organize, deploy and fight predominantly as a unified force. In today’s military environment, we owe it to our forces to eliminate as many differences in disciplinary standards as possible and to adopt uniform, clear and readily understandable policies.

     Accordingly, the Service Secretaries will, by policy, prohibit personal relationships such as dating, sharing living accommodations, engaging in intimate or sexual relations, business enterprises, commercial solicitations, gambling and borrowing between officer and enlisted regardless of their Service. This change will not affect existing marriages.

     A more uniform policy is also needed in military recruiting and initial entry training environments. Interaction with recruiters and trainers offers the first examples of professional conduct expected of a military member and creates lasting impressions in new recruits. Similarly, military training and education are the means by which the values of military service are transferred. Because these relationships are so important, the Services shall prohibit personal relationships between recruiter and recruit, as well as between instructors and permanent party personnel with initial entry trainees.

     In setting forth rules prohibiting unprofessional relationships, I want to make clear that professional interaction between officers and enlisted members is encouraged.

     The best way to curtail inappropriate or unprofessional relationships is, of course, to prevent them through proper training and leadership by example. Should inappropriate relationships occur, commanders must carefully consider all facts and circumstances in reaching a disposition that is warranted, appropriate and fair. The failure to adhere to standards supportive of good order and discipline can often be satisfactorily addressed and corrected by appropriate administrative measures. 

     For any policy to be effective, it must be clear and understandable. I am directing each Service to prepare training materials explaining the Service’s policies and regulations pertaining to good order and discipline, specifically addressing how the policies are applied and written in language that is understandable to all. 

     Each Service will provide me its draft implementing plans within 30 days and training materials within 60 days. 
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> SECTION 01 OF 02

> SUBJECT:  REVISED POLICY ON RELATIONSHIPS BETWEEN SOLDIERS OF DIFFERENT RANKS

> 1.  REFERENCE AR 600-20, PARAGRAPHS 4-14, 4-15, AND 4-16.

> 2.  ARMY POLICY REGARDING RELATIONSHIPS BETWEEN SOLDIERS OF DIFFERENT RANKS HAS BEEN REVISED. THIS MESSAGE CONSTITUTES A PERMANENT CHANGE TO AR 600-20, TO TAKE EFFECT IMMEDIATELY.  THIS TEXT WILL BE INCORPORATED INTO THE NEXT PRINTED REVISION OF THIS REGULATION.

> 3.   AR 600-20, PARAGRAPH 4-14.  RELATIONSHIPS BETWEEN MILITARY MEMBERS OF DIFFERENT RANK.

>    A.  THE TERM "OFFICER," AS USED IN THIS PARAGRAPH, INCLUDES BOTH COMMISSIONED AND WARRANT OFFICERS UNLESS OTHERWISE STATED.  THE PROVISIONS OF THIS PARAGRAPH APPLY TO BOTH RELATIONSHIPS BETWEEN ARMY PERSONNEL AND BETWEEN ARMY PERSONNEL AND PERSONNEL OF OTHER MILITARY SERVICES.  THIS POLICY IS EFFECTIVE IMMEDIATELY, EXCEPT WHERE NOTED 

> PAGE 02 RUEADWD3952 UNCLAS

> BELOW, AND APPLIES TO DIFFERENT-GENDER RELATIONSHIPS AND SAME-GENDER RELATIONSHIPS.

>    B.  RELATIONSHIPS BETWEEN SOLDIERS OF DIFFERENT RANK ARE PROHIBITED IF THEY:

>     (1)  COMPROMISE, OR APPEAR TO COMPROMISE, THE

> INTEGRITY OF SUPERVISORY AUTHORITY OR THE CHAIN OF COMMAND.

>     (2)  CAUSE ACTUAL OR PERCEIVED PARTIALITY OR UNFAIRNESS.

>     (3)  INVOLVE, OR APPEAR TO INVOLVE, THE IMPROPER USE OF RANK OR POSITION FOR PERSONAL GAIN.

>     (4)  ARE, OR ARE PERCEIVED TO BE, EXPLOITATIVE OR COERCIVE IN NATURE.

>     (5)  CREATE AN ACTUAL OR CLEARLY PREDICTABLE ADVERSE IMPACT ON DISCIPLINE, AUTHORITY, MORALE, OR THE ABILITY OF THE COMMAND TO ACCOMPLISH ITS MISSION.

>    C.  CERTAIN TYPES OF PERSONAL RELATIONSHIPS BETWEEN OFFICERS AND ENLISTED PERSONNEL ARE PROHIBITED.  PROHIBITED RELATIONSHIPS INCLUDE:

>         (1)  ON-GOING BUSINESS RELATIONSHIPS BETWEEN OFFICERS AND ENLISTED PERSONNEL.  THIS PROHIBITION DOES NOT APPLY TO LANDLORD/TENANT RELATIONSHIPS OR TO ONE-TIME TRANSACTIONS SUCH AS THE 
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> SALE OF AN AUTOMOBILE OR HOUSE, BUT DOES APPLY TO BORROWING OR LENDING MONEY, COMMERCIAL SOLICITATION, AND ANY OTHER TYPE OF ON-GOING FINANCIAL OR BUSINESS RELATIONSHIP.  BUSINESS RELATIONSHIPS WHICH EXIST AT THE TIME THIS POLICY BECOMES EFFECTIVE, AND THAT WERE

> AUTHORIZED UNDER PREVIOUSLY EXISTING RULES AND REGULATIONS, ARE EXEMPT UNTIL MARCH 1, 2000.  IN THE CASE OF ARMY NATIONAL GUARD OR UNITED STATES ARMY RESERVE PERSONNEL, THIS PROHIBITION DOES NOT APPLY TO RELATIONSHIPS THAT EXIST DUE TO THEIR CIVILIAN OCCUPATION OR EMPLOYMENT.

>        (2)  DATING, SHARED LIVING ACCOMMODATIONS OTHER THAN THOSE DIRECTED BY OPERATIONAL REQUIREMENTS, AND INTIMATE OR SEXUAL RELATIONSHIPS BETWEEN OFFICERS AND ENLISTED PERSONNEL.  THIS PROHIBITION DOES NOT APPLY TO:

>       (A)  MARRIAGES THAT PREDATE THE EFFECTIVE DATE OF THIS POLICY OR ARE ENTERED INTO PRIOR TO MARCH 1, 2000.

>       (B)  UNTIL MARCH 1, 2000, RELATIONSHIPS (DATING, SHARED

> LIVING ACCOMMODATIONS, AND INTIMATE OR SEXUAL RELATIONSHIPS) OUTSIDE

> OF MARRIAGE THAT PREDATE THE EFFECTIVE DATE OF THIS POLICY.

>       (C)  SITUATIONS IN WHICH A RELATIONSHIP WHICH COMPLIES WITH

> THIS POLICY WOULD MOVE INTO NON-COMPLIANCE DUE TO A CHANGE IN STATUS
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> OF ONE OF THE MEMBERS (FOR INSTANCE, A CASE WHERE TWO ENLISTED MEMBERS ARE MARRIED AND ONE IS SUBSEQUENTLY COMMISSIONED OR SELECTED AS A WARRANT OFFICER).

>       (D)  PERSONAL RELATIONSHIPS OUTSIDE OF MARRIAGE BETWEEN MEMBERS OF THE NATIONAL GUARD OR ARMY RESERVE, WHEN THE RELATIONSHIP PRIMARILY EXISTS DUE TO CIVILIAN ACQUAINTANCESHIPS, UNLESS THE INDIVIDUALS ARE ON ACTIVE DUTY (OTHER THAN ANNUAL TRAINING) OR FULL-TIME NATIONAL GUARD DUTY (OTHER THAN ANNUAL TRAINING).

>      (E)  PERSONAL RELATIONSHIPS OUTSIDE OF MARRIAGE BETWEEN MEMBERS OF THE REGULAR ARMY AND MEMBERS OF THE NATIONAL GUARD OR ARMY RESERVE WHEN THE RELATIONSHIPS PRIMARILY EXISTS DUE TO CIVILIAN ASSOCIATION AND THE RESERVE COMPONENT MEMBER IS NOT ON ACTIVE DUTY (OTHER THAN ANNUAL TRAINING) OR FULL-TIME NATIONAL GUARD DUTY (OTHER THAN ANNUAL TRAINING).

>     (F) SOLDIERS AND LEADERS SHARE RESPONSIBILITY,> HOWEVER, FOR ENSURING THAT THESE RELATIONSHIPS DO NOT INTERFERE WITH GOOD ORDER AND DISCIPLINE.  COMMANDERS WILL ENSURE THAT PERSONAL RELATIONSHIPS WHICH EXIST BETWEEN SOLDIERS OF DIFFERENT RANKS EMANATING FROM THEIR CIVILIAN CAREERS WILL NOT INFLUENCE TRAINING,

> READINESS, OR PERSONNEL ACTIONS.

> 
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>      (3)  GAMBLING BETWEEN OFFICERS AND ENLISTED PERSONNEL.

> D.  THESE PROHIBITIONS ARE NOT INTENDED TO PRECLUDE NORMAL TEAM BUILDING ASSOCIATIONS WHICH OCCUR IN THE CONTEXT OF ACTIVITIES SUCH AS COMMUNITY ORGANIZATIONS, RELIGIOUS ACTIVITIES, FAMILY GATHERINGS, UNIT-BASED SOCIAL FUNCTIONS, OR ATHLETIC TEAMS OR EVENTS.

> E.  ALL MILITARY PERSONNEL SHARE THE RESPONSIBILITY FOR MAINTAINING PROFESSIONAL RELATIONSHIPS.  HOWEVER, IN ANY RELATIONSHIP BETWEEN SOLDIERS OF DIFFERENT GRADE OR RANK THE SENIOR MEMBER IS GENERALLY IN THE BEST POSITION TO TERMINATE OR LIMIT THE EXTENT OF THE RELATIONSHIP.  NEVERTHELESS, ALL MEMBERS MAY BE HELD ACCOUNTABLE

> FOR RELATIONSHIPS THAT VIOLATE THIS POLICY.

> F.  COMMANDERS SHOULD SEEK TO PREVENT INAPPROPRIATE OR UNPROFESSIONAL RELATIONSHIPS THROUGH PROPER TRAINING AND LEADERSHIP BY EXAMPLE.  SHOULD INAPPROPRIATE RELATIONSHIPS OCCUR, COMMANDERS HAVE AVAILABLE A WIDE RANGE OF RESPONSES.  THESE RESPONSES MAY INCLUDE COUNSELING, REPRIMAND, ORDER TO CEASE, REASSIGNMENT, OR ADVERSE ACTION.  POTENTIAL ADVERSE ACTION MAY INCLUDE OFFICIAL REPRIMAND, ADVERSE EVALUATION REPORT(S), NONJUDICIAL PUNISHMENT, SEPARATION, BAR TO REENLISTMENT, PROMOTION DENIAL, DEMOTION, AND

> 
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> COURTS MARTIAL.  COMMANDERS MUST CAREFULLY CONSIDER ALL OF THE FACTS AND CIRCUMSTANCES IN REACHING A DISPOSITION THAT IS WARRANTED, APPROPRIATE, AND FAIR.

> 4-15.  OTHER PROHIBITED RELATIONSHIPS

>     A.  TRAINEE AND SOLDIER RELATIONSHIPS.  ANY RELATIONSHIP BETWEEN PERMANENT PARTY PERSONNEL AND IET TRAINEES NOT REQUIRED BY THE TRAINING MISSION IS PROHIBITED. THIS PROHIBITION APPLIES TO PERMANENT PARTY PERSONNEL WITHOUT REGARD TO THE INSTALLATION OF ASSIGNMENT OF THE PERMANENT PARTY MEMBER OR THE TRAINEE.

>     B.  RECRUITER AND RECRUIT RELATIONSHIPS.  ANY RELATIONSHIP BETWEEN PERMANENT PARTY PERSONNEL ASSIGNED OR ATTACHED TO THE UNITED STATES ARMY RECRUITING COMMAND AND POTENTIAL PROSPECTS, APPLICANTS, MEMBERS OF THE DELAYED ENTRY PROGRAM (DEP), OR MEMBERS OF THE DELAYED TRAINING PROGRAM (DTP) NOT REQUIRED BY THE RECRUITING MISSION IS PROHIBITED. THIS PROHIBITION APPLIES TO UNITED STATES ARMY RECRUITING COMMAND PERSONNEL WITHOUT REGARD TO THE UNIT OF ASSIGNMENT OF THE PERMANENT PARTY MEMBER AND THE POTENTIAL PROSPECTS, APPLICANTS, DEP MEMBERS, OR DTP MEMBERS.

> 4-16.  FRATERNIZATION.  VIOLATIONS OF PARAGRAPH 4-14B, 4-14C, AND 4-15 MAY BE PUNISHED UNDER ARTICLE 92, UCMJ, AS A VIOLATION OF A LAWFUL GENERAL REGULATION.

> 4.  DA PAM 600-35 IS BEING REVISED TO REFLECT THIS CHANGE.

> ADDITIONAL TRAINING MATERIALS PERTAINING TO THIS CHANGE WILL BE ISSUED SEPARATELY.

> 5.  POC FOR THIS ACTION IS MAJOR LINDSEY ARNOLD, DAPE-HR-L, DSN 227-6864, COM (703)697-6864, E-MAIL ARNOLLE@HQDA.ARMY.MIL.

> BT
CHAPTER 11
HANDLING SEXUAL HARASSMENT COMPLAINTS

LXXX. Introduction.
LXXXI. defining Sexual Harassment.
DoD Definition.  DoD Dir 1350.2, (Aug. 18, 1995).
Sexual harassment is a form of sex discrimination that involves unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature, when:

Submission to such conduct is made either explicitly or implicitly a term or condition of a person's job, pay, or career; or
Submission to, or rejection of, such conduct by a person is used as a basis for career or employment decisions affecting that person; or
Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive environment.
Such conduct, to be actionable as "abusive work environment" harassment, need not result in concrete psychological harm to the victim, but rather need only be so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive.
"Workplace" is an expansive term for military members and may include conduct on or off duty, 24 hours a day. 
Any person in a supervisory or command position who:

Uses or condones any form of sexual behavior to control, influence, or affect the career, pay or job of another soldier or civilian employee is engaging in sexual harassment.
Any military member or civilian employee who:

Makes deliberate or repeated unwelcome verbal comments, gestures, or physical contact of a sexual nature is engaging in sexual harassment.
(AR 600-20, para 6-4(a) adopts this definition with minor differences.)

Title VII definition: 
Employee must allege that they suffered a "tangible employment action" as the result of discrimination.  Tangible employment action can be shown by either of the following events:

A significant change in employment status.  An employee may show that they experienced a change in a term or condition of employment akin to a demotion or a reassignment entailing significantly different job responsibilities;
Employee may also show that they were the victim of a severe and pervasive hostile work environment.  In determining when an employee has established a hostile work environment in violation of Title VII, an employee must establish that the environment was "both objectively and subjectively offensive," one that a reasonable person would find hostile or abusive, and one that the victim in fact did perceive to be so.
Title VII is implemented in the federal government through the Code of Federal Regulations(CFR).  29 CFR 1604 contains the following definition of sexual harassment:

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual harassment when:
Submission to such conduct is made either explicitly or implicitly a term or condition of an individual's employment; 
Submission to or rejection of such conduct by an individual is used as the basis for employment decisions affecting such individual; or 
Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working environment.
10 USC § 1561 Definition:
Conduct (constituting a form of sex discrimination) that:

Involves unwelcome sexual advances, requests for sexual favors, and deliberate or repeated offensive comments or gestures of a sexual nature when:
Submission to such conduct is made either explicitly or implicitly a term or condition of a person's job, pay or career;
Submission to or rejection of such conduct by a person is used as a basis for career or employment decisions affecting that person;  or
Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive working environment;  and
Is so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive.
Any use or condonation by any person in a supervisory or command position, of any form of sexual behavior to control, influence, or affect the career, pay, or job of a member of the armed forces or a civilian employee of the Department of Defense.

Any deliberate or repeated unwelcome verbal comment or gesture of a sexual nature in the workplace by any member of the armed forces or civilian employee of the Department of Defense.

Types of Sexual Harassment
"Quid Pro Quo."  A request for sexual favors in return for a job benefit, or in connection with the threat of the loss of a job, grade, or an unfavorable performance rating if the employee fails to grant the requested favors.

Voluntariness in the sense of lack of resistance is not a defense to a charge of sexual harassment.  Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986).  It may be relevant in determining whether the complainant found the particular sexual advances unwelcome.  
"Hostile Environment."  Deliberate or repeated verbal comments, gestures, or physical contact which creates an unpleasant workplace is sexual harassment.

Does not require the loss of job benefits or opportunities.  Bundy v. Jackson, 641 F.2d 934 (D.C. Cir. 1981).
No requirement for resistance to the harassment.  Voluntariness not a defense.  Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986); Chamberlin v. 101 Realty, Inc., 915 F.2d 777, 783 (1st Cir. 1990).  It must be unwelcome.  
Psychological and emotional work environment as a condition of employment.  A violation can be shown either by evidence that the misconduct interfered with an employee's work or that the environment could "reasonably be perceived and is perceived as hostile or abusive."  Harris v. Forklift Systems, Inc., 114 S.Ct. 367 (1993). 
"Reasonable person" and "reasonable victim" test.  Objective/subjective elements.  Harris v. Forklift Systems Inc., 114 S.Ct. 367 (1993); Rabidue v Osceola Refining Co., 805 F.2d 611 (6th Cir. 1986).  The sexual harassment must detrimentally affect a reasonable person of the same sex as the victim.  Ellison v. Brady, 924 F.2d 872(8th Cir. 1988).  
Must be "Pervasive . . . severe and persistent."  Single act versus pattern of conduct.  The requirement for repeated exposure will vary inversely with the severity of the offensiveness of the incidents.
Need not necessarily be directed at complainant.  Evidence of harassment directed at employees other than the plaintiff is relevant to show a hostile work environment.  Hall v. Gus Construction Co., Inc., 842 F.2d 1010 (8th Cir. 1988); Broderick v. Ruder, 685 F. Supp. 1269 (D.D.C. 1988).
The harassing official need not be of the opposite sex as the complainant.  EEOC v. Hacienda Hotel, 881 F.2d 1504 (9th Cir. 1989), Oncale v. Sundowner Offshore Services, 118 S. Ct. 998 (1998). 
New analysis of sexual harassment?  In the most recent Supreme Court term, the court had the opportunity to decide two high-profile sexual harassment cases.  Farragher v. City of Boca Raton, 118 S.Ct. 2275 (1998); and Burlington Industries v. Ellerth, 1998 WL 336326 (1998).  In Ellerth, the Supreme Court discussed whether the "quid pro quo" and "hostile environment" terms had outlived their usefulness.  "The terms quid pro quo and hostile work environment are helpful, perhaps, in making rough demarcation between cases in which threats are carried out and those where they are not or are absent altogether, but beyond this are of limited utility."

Vicarious Responsibility.  A supervisor or commander who condones acts of sexual harassment by subordinates engages in sexual harassment.  This can include failure to take immediate and appropriate corrective action when the supervisor or commander knew or should have known of the misconduct creating a hostile work environment.
LXXXII. EO Complaint Processing.
AR 600-20, para 6-8.
Applies to soldiers, DA civilian employees, and family members (but civilian employees will generally use more specific means).

Background.  Procedures in I04 to AR 600-20, chap 6 (17 Sep. 93). designed to solve perceived systemic problems:
Lack of faith in the system.
Low substantiation rate.
No feedback to complainant.
Perception-nothing ever happens to the offender.
Lack of timeliness in resolution.
Documentation/reporting of complaints lacking.  
Dissatisfaction with chain of command influence on the complaint process. 
Basic tenets of the complaint system (design criteria for the current complaint system).

Resolve complaints at the lowest level possible.
Resolution of complaints is a command responsibility. 
Alternative agencies serve as "safety valves"  for deficiencies in the chain of command; access to these agencies will not be restricted.
Soldiers should be able to make complaints without fear of retribution or reprisal.
Informal Complaint.  AR 600-20, para 6-8c(1).

Any complaint that the soldier, employee, or family member does not wish to file in writing.
Not subject to time suspense or reporting. 
Attempted resolution at the lowest possible level.  
Formal Complaint.  AR 600-20, para 6-8c(2).

Filed by submitting a sworn statement on DA Form 7279-R. 
Basis of complaint.
Dates, parties, witnesses.
Requested remedy.
Timely submission required (w/in 60 calendar days of the incident). Processed through chain of command or alternative agency.
Reporting complaint to chain of command "strongly encouraged."
“Alternative agencies” when complainant perceives chain of command as the problem:
Higher echelons of chain of command.
EO advisor.
Inspector General.  Investigation governed by AR 20-1, not AR 600-20.  DA Form 7279-R not used.  Confidentiality policy.
Chaplain.
Provost Marshall, Criminal Investigation Command.
Medical agencies.
Staff Judge Advocate.
Housing referral office.
No promises of confidentiality (except with Inspector General).
Actions by “alternative agencies.”  
Talk with the complainant; gather as much information as possible; tell complainant what role (if any) that agency will have in resolving the complaint.
Annotate DA Form 7279-R.
If resolution is beyond agency’s charter, refer complainant to appropriate agency or commander, with complainant’s consent.
Most “alternative agencies” do not have an independent investigatory charter.  Exception:  Inspector General.
Investigation.  Commander conducts preliminary inquiry to determine if sufficient evidence exists to warrant a full investigation. 
Referral to battalion or higher level commander for appointment of investigating officer under AR 15-6.
Fourteen days (3 weekend drill periods) to complete the investigation.  Possible extension of 30 days (2 weekend drill periods).
Feedback.  Written feedback within 14 days (3 weekend drill periods) after acknowledgment of complaint.  
Summary of investigative results. 
Remedial actions taken.
Copy provided to complainant.
Appeal by complainant in writing to the next higher commander, up to GCMCA.
Within 7 days following notification of results of investigation and acknowledgment of actions taken by the command to resolve the complaint. 
Options outside the EO system.  
Follow up.  Thirty to forty-five days after final decision, EOA conducts an assessment on all complaints, substantiated and unsubstantiated, to determine effectiveness of any corrective action taken and to detect reprisal.  Not recorded on DA Form  7279-R.
File maintained for two years.
Complaints against promotable colonels, active or retired GOs, IGs, members of the SES or Executive Schedule employees forwarded to Investigations Division, US Army Inspector General Agency, ATTN:  SAIG-IN, Pentagon, Washington DC 20310-1700 “by rapid but confidential means within 5 calendar days of receipt.”   AR 600-20, para 6-8d(5).
LXXXIII. Staffing.  
AR 600-20, para 6-6 (I04).
Equal Opportunity Advisor.

Role.  Understanding and articulating EO policy; recognizing and assessing indicators of discrimination; recommending remedies; collecting, organizing, and interpreting demographic data; EO training; complaint processing.  EOAs may conduct inquiries in accordance with the commander’s guidance.
Brigade-level or equivalent and higher commands.  Primary, full-time duty.  Has direct access to commander.  Commander must be EO Advisor's rater or senior rater.
Density.
Brigade-level and higher units; installations to 10,000 soldiers; base support battalions:  SFC (E-7) or higher.
Installations over 10,000 soldiers, and area support groups:  MSG (E-8) and SFC.
MACOM:  LTC/MAJ, SGM, & MSG.  
Equal Opportunity Representative.

Role.  Assists commanders at the battalion level and below in carrying out the EO program in their units.  May not conduct investigations.
Assigned to battalion and company size organizations.  Not a full time duty.  Regulation suggests SSG or SFC.
LXXXIV. EEO Complaint Process.
Administrative Complaint Procedures--Nonmixed Cases.  
References.  29 C.F.R. Part 1614; AR 690-600.   

Complaint process.

Informal stage:  Employee contacts EEO Counselor.
Timing--within 45 days of matter of which complained.  29 C.F.R. § 1614.105(a).
Commencement of 45-day period.
Personnel action--effective date of action.
Event not constituting a personnel action--date individual knew or reasonably should have known of discriminatory event.
Counselor actions.  29 C.F.R. § 1614.105.
Initial interview.
Advise complainant.
Gather facts from complainant.
Identify primary agency witness (PAW), if any.
Counselor inquiry, including interview with PAW.
Final interview.
Time--within 30 days of contact.  This period may be extended for up to an additional 60 days if both the employee and the agency agree.  In addition, the 30 day period would be automatically extended to 90 days if the agency has a precomplaint dispute resolution program and the employee agrees to participate in it.  29 C.F.R. § 1614.105(d)-(f).
Notice of right to file formal complaint.
Final report.
Identity of complainant.
Formal stage.
Written complaint to EEO Officer.  29 C.F.R. § 1614.106(b).
Timing--within 15 days of final interview with EEO Counselor.
After acceptance, the agency may cancel the complaint if employee:
Files suit in federal court.
Fails to prosecute.
Refuses a settlement offer for full relief.  See Wrenn v. Dep't of Veterans Affairs, 918 F.2d 1073 (2d Cir. 1990), cert. denied, 111 S. Ct. 1625 (1991).  Jackson v. Runyon, EEOC # 01923399 (12 Nov. 1992)(the agency offer must address compensatory damages where the complainant shows some objective evidence of damages related to the alleged unlawful discrimination). 
Investigation.  Series of interviews or a fact-finding conference resulting in a report of investigation (ROI).  AR 690-600, para. 2-9.  Agencies must complete the investigation within 180 days of the filing of the complaint (with a possible extension of up to 90 days if the employee and agency agree in writing).  29 C.F.R. §§ 1614.106(d) and 1614.108(e).  Agencies may use an exchange of letters or memoranda, interrogatories, investigations, fact-finding conferences, or any other fact-finding methods to develop a record.  Agencies are encouraged to incorporate alternative dispute resolution (ADR) techniques.  29 C.F.R. § 1614.108(b).
Complainant decides on course of action ‑‑ within 30 days of receipt of the investigative file.
Request a final agency decision from the agency head based on the record.
Request a hearing and recommended decision from administrative judge from EEOC.
EEOC hearing.  29 C.F.R. § 1614.109.
Hearing procedures.
Evidence.  29 C.F.R. § 1614.109(c).
Witnesses.  Direct evidence, not unduly repetitious.
Alternatives to testimony.
Record of hearing.  29 C.F.R. § 1614.109(f).
Recommended decision.  29 C.F.R. § 1614.109(g).  The administrative judge (AJ) must issue findings of fact and conclusions of law within 180 days of the request for hearing.  
Final agency decision.  The agency may reject or modify the findings and conclusions of the AJ and must issue a final agency decision within 60 days of receipt of the AJ's decision.  29 C.F.R. §§ 1614.109(g) and 1614.110.  The final decision shall also contain notice of the right to appeal to the EEOC, notice of the right to file a civil action in federal district court, and the applicable time limits for appeals and lawsuits.    
Appeal to EEOC.  An appeal of the final agency decision (or rejection or dismissal of the complaint) must be filed with the EEOC's Office of Federal Operations (OFO) within 30 days of receipt of the final agency decision or dismissal.  29 C.F.R. § 1614.402(a).  The complainant may file a brief or statement in support of the appeal within 30 days of filing the appeal.  OFO will then request the agency submit the complaint file.  The agency must provide the complaint file and any brief or statement in opposition to the appeal within 30 days of receipt of the request for the complaint file.  29 C.F.R. § 1614.403(d).
Remedial actions.  
Nondiscriminatory placement.  
Back pay.
Compensatory damages up to $300,000.   
Fees and costs.
Miscellaneous issues in the administrative complaint process.  29 C.F.R. § 1614.605.
Representation.
Official time.  Reasonable time to prepare and attend; does not allow official time for witnesses to prepare. 
LXXXV. 10 usc § 1561 investigation process.
Action on complaints alleging sexual harassment by military members:
The DoD policies and procedures governing investigating and reporting sexual harassment complaints shall be used.  Therefore the provisions of AR 600-20, chapter 6 (EO Complaint Process) detailed above will apply. 

Action on complaints alleging sexual harassment by DoD civilians: 
Establish a separate POC to handle 10 USC §1561 complaints.  That person should be separate from the EEO Officer to avoid any perceived conflict-of-interest issues.

The 1561 POC shall, within 48 hours after initial contact by an aggrieved person, submit in writing as detailed a description as possible of the allegation to the appropriate commanding officer or military officer-in-charge.  

Within 72 hours of receipt of written notification from a 1561 POC, a commanding officer, or officer-in-charge shall 

Forward the complaint or a detailed description of the allegation to the next superior officer in the chain of command who is authorized to convene a general court-martial;
Commence, or cause the commencement of, an investigation of the complaint;  and
Advise the complainant of the commencement of the investigation.
Duration of investigation.--To the extent practicable, a commanding officer shall ensure that the investigation of the complaint is completed not later than 14 days after the date on which the investigation is commenced.
Report on investigation.--To the extent practicable, a commanding officer receiving such a complaint shall--
Determine if the allegations have been substantiated within 3 days of receipt of the investigation report;

Submit a final report on the results of the investigation, including any action taken as a result of the investigation, to the next superior officer within 20 days after the date on which the investigation is commenced; 

Notify the aggrieved person in writing within 6 days of receipt of the investigation findings of the investigation findings, the decision made on substantiation of the allegations and the decisions on corrective action taken or proposed; or

Submit a report on the progress made in completing the investigation to the next superior officer within 20 days of commencement of the investigation; 

After the date on which the investigation is commenced and every 14 days thereafter until the investigation is completed and, upon completion of the investigation, then submit a final report on the results of the investigation, including any action taken as a result of the investigation, to that next superior officer.

LXXXVI. Sanctions.
Military members.  
Administrative action.

Action under the Uniform Code of Military Justice (UCMJ). 

Civilian employees. 
May be subjected to administrative discipline in accordance with the current Army Table of Penalties (AR 690-700, chap 751, Table 1-1).  

No requirement for victims to file EEO complaints.  A victim may seek redress or not, as he or she sees fit, but the right of the service to discipline employees who harass or discriminate is not affected in either event.  Hostetter v. United States, 739 F.2d 983 (4th Cir. 1984).

LXXXVII. Liability.
Agency Liability.  An agency may be held liable for Title VII violations that result from discriminatory practices of "supervisory personnel" (military or civilian) responsible for civilian subordinates.
When supervisors contravene agency policy without the agency's knowledge and the employer promptly investigates and disciplines the offenders the agency may escape liability. 

A successful plaintiff must demonstrate that the employer had actual or constructive knowledge of the existence of the sexually hostile work environment and took no prompt and adequate remedial action.  Katz v. Dole, 709 F.2d 251 (4th Cir. 1983).
A published procedure for handling sexual harassment complaints, disseminated to the workforce, and suitable to the employment circumstances may be sufficient to show that the agency exercised reasonable care to prevent and correct promptly sexually harassing behavior.  Faragher v. City of Boca Raton, 118 S.Ct 2275 (1998).

The Civil Rights Act of 1991 permits federal civilian employees who prove intentional discrimination to recover up to $300,000 in compensatory damages for future pecuniary losses, emotional pain and suffering, inconvenience, mental anguish, and loss of enjoyment of life.

Personal liability.
Wood v. United States, 995 F.2d 1122 (1st Cir. 1993) (Army officer sued in individual capacity for common law torts arising from claims of sexual harassment was not acting within scope of employment and therefore was not entitled to immunity under Federal Employees Liability Reform and Tort Compensation Act).  Accord McHugh v. University of Vermont, 758 F. Supp. 945 (D. Vt. 1991), aff'd, 966 F.2d 67 (2d Cir. 1992).

Turner v. United States, 595 F. Supp. 708 (W.D. La. 1984) (National Guard recruiter found to be acting outside the scope of his employment in conducting complete physical examinations of female applicants).

Mackey v. Milam, 154 F.3d 648 (6th Cir., 1998)(Certification by United States Attorney under Westfall Act that federal employee was acting within scope of his employment does not conclusively establish as correct the substitution of United States as defendant in place of the employee, but provides prima facie evidence that the employee was acting within scope of his employment.  Under the Westfall Act, whether a federal employee was acting within the scope of his employment is a question of law made in accordance with the law of the state where the conduct occurred.)
Bar to recovery by members of the armed forces.  Chappell v. Wallace, 462 U.S. 296 (1983).
Feres doctrine bars common-law tort suits by service members against superiors in personal capacity for violation of plaintiff’s civil rights which arise incident to military service.  See generally Feres v. United States, 340 U.S. 135 (1950).

Bivens claims for constitutional torts not generally actionable by service members, because courts consistently find that special factors (e.g., military discipline) counsel hesitation or that Congress intended another remedy (e.g., UCMJ) to be exclusive.  See generally Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), and Chappell v. Wallace, 462 U.S. 296 (1983).

LXXXVIII. CONCLUSION. 
"Neither men nor women should have to run a gauntlet of sexual abuse in return for the privilege of being allowed to work and make a living."  Henson v. Dundee, 682 F.2d 897 (11th Cir. 1982).

ADMINISTRATIVE INVESTIGATIONS 

I believe that the role of the commander's legal advisor is to ensure that the process of gathering facts, of advising on the correct standards for evaluating those facts, and for ensuring the correct application of those standards, is professionally and thoroughly accomplished. Why is this important?  I only state the obvious when I tell this audience that we, as lawyers, are expected to get it right.  This does not mean a result that is necessarily immune from public criticism, for such criticism is bound to come from some quarter.  It means a result that will withstand critical, objective scrutiny.

Ms. Judith Miller, General Counsel, U.S. Department of Defense, Federal Bar Association Speech, 8 April 1997

LXXXIX. AR 15-6 INVESTIGATIONS.   AR 15-6, Procedure For Investigating Officers And Boards Of Officers (11 May 88, w/ch1, 30 Sep 96)FUNCTION:  to ascertain facts, make recommendations and report them to the appointing authority
APPLICABILITY:  investigations or boards appointed under a specific regulation or directive (e.g., AR 635-200) may make AR 15-6 applicable.  In case of conflicting provision, the more specific regulation overrules AR 15-6.  Even when not specifically applicable, AR 15-6 may be used a guide but its provisions would not be binding.
TYPES:  FORMAL OR INFORMAL
Formal:

Generally used to provide a hearing;  extensive due process rights:  include president with voting members, recorder, notice to respondent with right to counsel, challenges for cause, entitlement to be present at all open sessions, put on evidence, cross-examine witnesses, make argument.
Example:  An administrative separation board conducted UP AR 635-200 is also a formal AR 15-6.
Informal:

May be used to investigate individual conduct.  Para 1-6:  “The fact that an individual may have an interest in the matter under investigation or that the information may reflect adversely on that individual does not require that the proceedings constitute a hearing for that individual.”  Para 1-4b(2):  Even if the purpose of the investigation is  to inquire into the conduct or performance of a particular individual, formal procedures not mandatory unless required by other regulations or by higher authority.
Great flexibility:  one IO, proceedings not open to public, statements taken at informal sessions, no right to counsel unless required by Art 31(b), UCMJ; no right to cross-examine, etc.
APPOINTING AN INFORMAL 15-6
Authority:   Includes  a commander at any level or a principal staff officer or supervisor in grade of major or above.  Change 1 authorizes GS-14 agency head or division chief to appoint either formal or informal.  Appropriate appointing authority can ratify.

Method:  May be oral but not recommended;  written memorandum of appointment preferred.  Should specify purpose and scope of investigation and nature of findings and recommendations required.  [Model appointment memorandum at Appendix A.]  The appointment directive is important.  You should work with your Judge Advocate in drafting it.

Who should be the Investigating Officer?  Break the Duty Roster Mindset!  

Commissioned/Warrant Officer/GS-13, senior to soldier whose conduct is under investigation; best qualified by reason of education, training, experience, length of service and temperament.  
Change 1 requires IO to consult with OSJA for legal guidance before beginning informal investigation.  IO should continue to consult with OSJA during the entire investigation process, including the development of findings and recommendations.
SPECIAL CASES:
Only a GCMCA can appoint AR 15-6 if:

Property damage of $1M or more;
Loss or destruction of Army aircraft or missile;
Injury or illness likely to result in death or permanent total disability.
Investigation into fratricide/friendly fire incident forwarded after action to next higher Army HQs for review.

CONDUCTING THE INVESTIGATION
The investigating officer should immediately set a briefing with the advising Judge Advocate officer for the command to understand the rules and legal concerns for AR 15-6 investigations and to set up an investigation plan.  Make sure the Investigating Officer gets an Investigating Officer Handbook with checklist [Appendix B].

Investigation Plan.

Purpose of the Investigation.  What is the timeline?  See Appointment Memorandum.
Facts Known
Potential Witnesses
Physical and Documentary Evidence
Possible Criminal or Counter-Intelligence implications? Article 31 warnings?
Any civilian employees as witnesses? Weingarten rights.
Regulations and Laws involved
Order of interviewing witnesses
Chronology
FINDINGS AND RECOMMENDATIONS
Findings

Clear concise statement of fact readily deduced from evidence in record.  Includes negative findings. Should not exceed scope of appointment.  Should refer back to evidence gathered in the investigation such as Statement of LTC __, or Photograph 1 at TAB C.
Standard is preponderance of evidence:  more likely than not; greater weight of evidence than supports a contrary conclusion.  Weight not determined by number of witnesses but by considering all evidence and factors such as demeanor, opportunity for knowledge, information possessed, ability to recall and relate events, other indications of credibility.
Investigating Officer should work with JAG advisor to develop the findings based upon the record of investigation facts and the commander's appointment memorandum.
Recommendations  Consistent with findings.  Can be negative, e.g., no further action taken.  Make sure they make sense and are supported by the record of investigation.

ACTION BY APPOINTING AUTHORITY
Options:

Approve as is.
Disapprove, and/or return for additional investigation.  May consider all relevant information, even information not considered by IO.  Unless otherwise provided by another directive, appointing authority is not bound by findings or recommendations; may take action less favorable than recommended.  
Substitute Findings and Recommendations.
 Legal review before action recommended.   Not the same attorney that advised the investigating officer.   Required in serious or complex cases:

Incident being investigated resulted in death or serious bodily injury;
Where findings & recommendations may result in adverse administrative action or will be relied upon by higher HQs.
ADVERSE ADMINISTRATIVE ACTION
No adverse administrative action may be taken by a commander based upon an informal AR 15-6 investigation until:

Notice is given to the subject of the investigation of the allegations against them.  The subject is given a copy of the investigation subject to any redactions required.
The subject is given a reasonable opportunity to rebut the allegations.
The Commander must consider the subject's rebuttal to the investigation, if submitted in a timely manner, before taking any adverse action.
The federal courts have routinely upheld adverse administrative actions (based upon AR 15-6 investigation) taken against military members as long as the subject received notice, a chance to rebut the allegations, and command consideration of the rebuttal prior to the adverse action taking place.

CRITICISMS OF AR 15-6 INVESTIGATION PROCESS
Subject to abuse:  Appearance of whitewash when trying to keep “in-house,” e.g., if used when criminal investigation is more appropriate or too junior of investigating officer appointed.  

Subject to command influence, even unintentional (“signal reading” by IO).

Lack of IO training and experience:  Junior officers appointed.  Little guidance on “how to.”  Recent changes to overcome this weakness:  IO hand-picked as best qualified; coordination with JAG now required for informal investigations; OTJAG publication of an Investigation Guide for Informal Investigations (available at local OSJA).

Fewer protections for subjects of informal investigation:

Failure to inform of why under investigation.
Failure to provide Art 31 rights.
Improper collection of evidence.
No “exclusionary rule” for abuses in investigative process. 
XC. Inspector General investigations.  AR 20-1, INSPECTOR GENERAL ACTIVITIES AND PROCEDURES, 15 mARCH 1994.
IGs should not normally investigate when substantiation of allegations likely to establish criminal misconduct or likely to result in adverse action against individual.  Two forms of investigative mechanisms:
Investigative inquiries:  informal fact-finding process to gather information needed to resolve allegations or issues when investigative techniques are appropriate but circumstances do not merit an IG investigation.  Inquiries conducted into “improprieties.”   If  inquiry develops evidence to substantiate as misconduct,  inquiry ends---matter may be referred to CID, or commander may appoint AR 15-6 investigation, or, in rare instances, may become an IG investigation.  Only substantiated inquiries need to have a written legal review.

Investigations:  fact-finding examination by detailed IG into allegations, issues, or adverse conditions to provide the directing authority a sound  basis for decisions and actions.  Normally address allegations of wrongdoing by an individual.  IG must obtain written directive by appointing authority.  Written legal review required. Verbal notification required  of the commander/supervisor of nature of allegations against the subject/suspect, and verbal notification of the results to commander/supervisor.  Should not contain recommendations for adverse action against suspect/subject.

What sort of issues are good issues for IG investigations?

Dereliction of Duty (Non-UCMJ Action)
Regulatory violations--systematic command problems
Ethics violations (JER) 
Conduct Unbecoming An Officer (Non-UCMJ Action)
Benefits:  trained, thorough investigators; keeps matter in-house, at least to start with;  may otherwise have problem designating good, sufficiently senior AR 15-6 IO who can take the necessary time.  Disadvantages:  restrictions on release; cannot use evidence for adverse action without TIG authorization; may be necessary to duplicate IG work with AR 15-6 to obtain usable evidence.
Problem:  IG investigations and inquiries being used for purposes not originally intended when HQDA command and promotion boards review candidates for suitability.  IG records are available within DA for those having need for the record "in the official performance of their duties."  AR 20-1, para. 3-4.
Special reporting and investigating requirements for allegations against GO, BG selectee, SES or equivalent.
All must be reported to DAIG.  Investigation by DAIG or (rarely) DODIG.

All allegations, whether eventually substantiated or nonsubstantiated, are maintained in database, for use during background checks.

Adverse comments:  If  unfavorable information obtained which may result in adverse comment in ROI and  individual not informed of unfavorable information during investigation, IG will advise of substance before investigation completed and provide opportunity to comment on unfavorable information.

4.
Problem:  May a General Officer receive a Memorandum of Reprimand based upon a DAIG Investigation (ROI)?  Yes.  Such use must be authorized by the SA, US of A, CSA, VCSA, or TIG.  AR 20-1, para. 3-3.  Does the DAIG have to release the entire ROI to the reprimanded General Officer, so he may rebut the allegations raised in the report?  OTJAG says no.  No obligation to release IG records for personal use, including responding to an adverse action.  AR 20-1, para. 3-4a(2).

XCI. Commander Inquiry. 
OERs (AR 623-105, para 6-3); NCOERs (AR 623-205, para 1-4, 2-15).  When OER/NCOER by subordinate or member of subordinate command may be illegal, unjust, or otherwise violate regulation.  Confined to matters relating to clarity of report, its facts, compliance with regulation, and conduct of rated soldier and members of rating chain.
As formal or informal as commander thinks appropriate to include telephone and personal discussions.  Not an AR 15-6 investigation generally. 

Inquiry by commander in chain of command above designated rating officials involved in allegations.  NCOER: commander (major or above); may appoint an officer senior to designated rating officials involved in allegations to make inquiry.

Primary purpose to  provide greater degree of command involvement in preventing injustices and errors before they become a matter of permanent record.  May also occur after report is accepted at DA but not intended to substitute for appeal.

R.C.M. 303 Preliminary Inquiry (Criminal).  
Normally this inquiry will consist of review of alleged charges and MPI/CID report of investigation.  Not the same as an Article 32 (UCMJ) investigation.  Should gather all reasonably available evidence on:

Guilt or innocence
Aggravation
Extenuation and Mitigation.
In serious or complex cases, commanders should consult with law enforcement personnel to conduct the inquiry or investigation.  

A person who is an "accuser" under Article 1(9), UCMJ, may not convene a special or general courts-martial [R.C.M. 504(c)(1)].  Any commander who is a special or general courts-martial convening authority should appoint another officer in the command to conduct the preliminary inquiry and prefer charges, if necessary.

Examination into Article 138 complaint.  Art. 138, UCMJ; AR 27-10, chapter 20. GCMCA examines complaint submitted by soldier UP AR 27-10 for any act or omission by a commander that soldier believes to be wrong and for which redress has been requested and refused.  Examination may be delegated but not to subordinate of respondent in chain of command and not to person junior in grade.  Delegated examinations conducted UP AR 15-6.
Safety & Collateral Investigations-Accidents.  AR 385-40.  
Safety Investigations.  The sole purpose is to prevent future accidents. Safety investigations are oriented at discovering what caused accident, e.g., equipment failure, pilot error, or weather conditions.  Required for all flight and fratricide/friendly fire accidents.  Authorized in other complex accident cases.  Safety investigations have priority over collateral investigations. AR 385-40, para. 1-8.  Safety investigation results cannot be used as the basis for adverse administrative action or UCMJ action.  Safety investigation reports are not to be enclosed or incorporated into any non-safety investigation, including collateral investigations of the same incident. Information gathered from such investigations has restricted release requirements IAW AR 385-40, para. 1.10.

Collateral Accident Investigation.  AR 385-40, para. 1-8.  Such investigations can be used as the basis for adverse administrative action or UCMJ action.  Such investigations often parallel safety investigation facts.  Investigators must work with JAG advisor on getting facts, e.g., names of witnesses (but not witness statements), physical evidence from safety investigation team.  Safety Board experts not to give opinions of what caused accident to collateral investigators, just factual information.  No requirement to follow AR 15-6 procedures, but a good idea.

EO Investigations (AR 600-20, I04).   Equal opportunity investigations can be a source for criminal or adverse administrative action.  Procedurally, most EO investigations follow the format of AR 15-6.
Reports of Survey (AR 735-5).  AR 15-6 or collateral accident investigation may be used as substitute for ROS investigation.  Survey officers are not required to follow AR 15-6 informal investigation procedures.  Survey reports are recorded upon a DA Form 4697, Report of Survey Form.  The regulation provides guidance to commanders that survey officers should be senior in rank to the person subject to possible financial liability.  Unlike AR 15-6, a survey investigating officer may be an NCO (E-7 or above).  Like AR 15-6 informal investigations, for a report of survey to pass legal sufficiency the person subject to financial liability must be given notice of the allegations of negligence, the right to rebut the survey findings in a reasonable period, and to have the rebuttal considered prior to assessing financial liability.  A Survey Officer 's Guide has been developed by the Army, as DA Pam 735-5 (10 March 1997).
XCII. CONCLUSION.
APPENDIX A

Sample AR 15-6 Informal Investigation Appointment Memorandum
S:  25 March 1999

AFVA-JA  (15-6)






   

        15 March 1999

MEMORANDUM FOR:  MAJ Frederick Factfinder, DISCOM Plans Officer, 46th     Infantry Division (M), Fort Wahoo, Virginia 22330

SUBJECT:  Investigating Officer Appointment, G Company, 123d Forward Support Battalion Sex Harassment Complaint

1.
Appointment.  You are hereby appointed an investigating officer pursuant to Army Regulation (AR)15-6, Procedure for Investigating Officers and Boards of Officers, and Army Regulation 600-20, Command Policy, Chapter 6 (Equal Opportunity Program in the Army), to conduct an informal investigation into allegations of gender bias, and unfair treatment of female soldiers as to promotions and extra duty.  A copy of anonymous 6-Boss line message received on 8 March 1999 is enclosed.  This investigation is your primary duty and takes precedence over all other duties assigned.

2.
Legal Orientation.  Before you begin your investigation, you must receive a briefing from the Office of the Staff Judge Advocate, Administrative Law Section.  Captain Cheever J. Loophole is your legal advisor.  You must have your legal briefing completed no later than 17 March 1999.  Call 287-9426 to schedule an appointment.  You will consult with Captain Loophole regarding all aspects of this investigation, including developing an investigation plan, determining whether witnesses need to be advised of their rights under the UCMJ, Article 31 or the Fifth Amendment, special procedures for interviewing Department of the Army civilian employees, and preparing findings and recommendations.  Captain Loophole will provide you with a 46th Division Investigating Officer's Guide and several forms and regulations necessary for you to complete your investigation.

3.
Procedures.  You are to conduct this investigation using the informal procedures outlined in Chapter 4, AR 15-6.  No individual has been named as a respondent at this time.  All witnesses will be sworn prior to their interview.  You are to thoroughly document all witness interviews in writing, preferably on a DA Form 2823 (Sworn Statement).  You will interview all witnesses in person, if practical. If in the course of your investigation you come to suspect that certain people may have committed criminal conduct, you must advise them of their rights under Article 31, UCMJ, or the Fifth Amendment, U.S. Constitution, as appropriate.  Witness waivers of their Article 31 or Fifth Amendment rights will be documented on a DA Form 3881 (Rights Warning Procedure/Waiver Certificate).  In addition, you may need to provide a witness with a Privacy Act statement before you solicit any information.  You are to maintain a daily written chronology of your actions on this investigation.  You are strongly encouraged to consult your legal advisor if you have any questions regarding these procedures.  

4.
Report of Investigation.  The report of investigation must include, but is not limited to, findings on the following issues:


a.
Whether the G Company, 123d FSB chain of command fairly treats its female soldiers, including if any member of the chain of command has violated any regulations, laws or command policies in its treatment of female soldiers.  You must designate which regulations, laws and/or command policies were violated, if any.


b.
Whether any female members of G Company, 123d FSB, were subjected to any form of sexual harassment by the chain of command or non-commissioned officers in violation of federal law and AR 600-20, chapter 6, in the past twelve months.  Provide specific examples of any such harassment, if it exists within G Company.  If you find any incidents of sexual harassment, you must immediately contact your legal advisor and my office, so that this information may reported pursuant to federal law.


c.
Whether any female members of G Company, 123 FSB, were unfairly denied promotion opportunities IAW AR 600-8-19, Enlisted Promotions and Reductions,  and the equal opportunity policy of AR 600-20, Change 4, paragraph 6-3 in the past twelve months.  Give concrete examples, if you find such conduct.


d.
Whether any female members of G Company, 123 FSB, were unfairly assigned extra duties in the past twelve months.  You will examine the whether the duty roster is run in accordance with AR 220-45;Duty Rosters; whether any assigned "extra training" is conducted in compliance with AR 600-20, paragraph 4-6, and AR 27-10, Military Justice, paragraph 3-3c; and whether any "extra duty" assigned as nonjudicial (Article 15) punishment complies with AR 27-10, paragraph 3-19(b)(5).  Give concrete examples, if you find such conduct.


e.
Determine if the G Company, 123 FSB officers and noncommissioned officers have exhibited improper attitudes and/or conduct towards female soldiers in the command.  Give concrete examples, if you find such conduct.

Provide me with recommendations to resolve any issues or problems raised by your findings.  You will consult with your legal advisor in developing your findings and recommendations.  Submit your findings and recommendations on a DA Form 1574 (Report of Proceedings by an Investigating Officer/Board of Officers) to the Brigade S-1 no later than 25 March.  Submit any requests for modification of this suspense or the scope of your investigation to me, through your legal advisor.

5.
Expert Assistance.  You should consult with the 123 FSB Equal Opportunity Advisor, and the 46th Division Equal Opportunity Officer in determining whether gender bias exists in G Company, 123 FSB.  

6.
Criminal Misconduct.  If you determine through your investigation that possible criminal conduct has occurred, immediately notify your legal advisor before proceeding any further with your investigation







PAUL E. BRAVEHEART







COL, AR







Commanding

APPENDIX B

OTJAG

Investigating Officer Handbook

ARMY REGULATION 15-6

INVESTIGATION GUIDE

FOR

INFORMAL INVESTIGATIONS

JANUARY, 1997
THIS PAGE INTENTIONALLY BLANK

INTRODUCTION

1.  PURPOSE:  

    a.  This guide is intended to assist investigating officers, who have been appointed under the provisions of Army Regulation (AR) 15-6, in conducting timely, thorough, and legally sufficient investigations.  It is designed specifically for informal investigations, but some provisions are applicable to formal investigations.  It may also be used by legal advisors responsible for advising investigating officers.  A brief checklist is included at the end of the guide as an enclosure.  The checklist is designed as a quick reference to be consulted during each stage of the investigation.  The questions in the checklist will ensure that the investigating officer has covered all the basic elements necessary for a sound investigation.

    b. This guide includes the changes implemented by Change 1 to AR 15-6.  Many of those changes are significant; consequently, the information in the guide based on the changes is italicized.

2.  DUTIES OF AN INVESTIGATING OFFICER:  The primary duties of an investigating officer are:

    a.  to ascertain and consider the evidence on all sides of an issue,

    b.  to be thorough and impartial,

    c.  to make findings and recommendations warranted by the facts and comply with the instructions of the appointing authority, and

    d.  to report the findings and recommendations to the appointing authority.

3.  AUTHORITY:

    a.  AR 15-6 sets forth procedures for the conduct of informal and formal investigations.  Only informal investigations will be discussed here.  Informal investigations are those that usually have a single investigating officer who conducts interviews and collects evidence.  In contrast, formal investigations normally involve due process hearings for a designated respondent.    Formal procedures are required whenever a respondent is designated.

    b.  Informal procedures are not intended to provide a hearing for persons who may have an interest in the subject of the investigation.  Since no respondents are designated in informal procedures, no one is entitled to the rights of a respondent, such as notice of the proceedings, an opportunity to participate, representation by counsel, or the right to call and cross-examine witnesses.  The investigating officer may, however, make any relevant findings or recommendations concerning individuals, even where those findings or recommendations are adverse to the individual or individuals concerned.

    c.  AR 15-6 is used as the basis for many investigations requiring the detailed gathering and analyzing of facts, and the making of recommendations based on those facts.  AR 15-6 procedures may be used on their own, such as in an investigation to determine facts and circumstances, or the procedures may be incorporated by reference into directives governing specific types of investigations, such as reports of survey and line of duty investigations.  If such directives contain guidance that is more specific than that set forth in AR 15-6 or these procedures, the more specific guidance will control.  For example, AR 15-6 does not contain time limits for completion of investigations; however, if another directive that incorporates AR 15-6 procedures contains time limits, that requirement will apply.

    d.  Only commissioned officers, warrant officers, or DA civilian employees paid under the General Schedule, Level 13 (GS 13), or above may be investigating officers.  The investigating officer must also be senior to any person that is part of the investigation if the investigation may require the investigating officer to make adverse findings or recommendations against that person.  Since the results of any investigation may have a significant impact on policies, procedures, or careers of government personnel, the appointing authority should select the best qualified person for the duty based on their education, training, experience, length of service, and temperament.
PRELIMINARY MATTERS
1.  Appointing authority.
    a.  Under AR 15-6, the following persons may appoint investigating officers for informal investigations:


     - any general court-martial convening authority, including those who have such authority for administrative purposes only,


     - any general officer,


     - a commander at any level,


     - a principal staff officer or supervisor in the grade of major or above, 


     - any state adjutant general, and


     - a DA civilian supervisor paid under the Executive Schedule, SES, or GS/GM 14 or above, provided the supervisor is the head of an agency or activity or the chief of a division or department.

    b.  Only a general court-martial convening authority may appoint an investigation for incidents resulting in property damage of $1,000,000, the loss or destruction of an Army aircraft or missile, an injury or illness resulting in, or likely to result in, total disability, or the death of one or more persons.
2.  Appointment procedures.  Informal investigation appointments may be made orally or in writing.  If written, the appointment orders are usually issued as a memorandum signed by the appointing authority or by a subordinate with the appropriate authority line.  Whether oral or written, the appointment should specify clearly the purpose and scope of the investigation and the nature of the findings and recommendations required.  If the orders are unclear, the investigating officer should seek clarification.  The primary purpose of an investigation is to report on matters that the appointing authority has designated for inquiry.  The appointment orders may also contain specific guidance from the appointing authority, which, even though not required by AR 15-6, nevertheless must be followed.  For example, AR 15-6 does not require that witness statements be sworn for informal investigations; however, if the appointing authority requires this, all witness statements must be sworn.

3.  Obtaining assistance.  The servicing Judge Advocate office can provide assistance to an investigating officer at the beginning of and at any time during the investigation.  Investigating officers should always seek legal advice as soon as possible after they are informed of this duty and as often as needed while conducting the investigation.  In serious or complex investigations for which a legal review is mandatory, this requirement should be included in the appointment letter.  Early coordination with the legal advisor will allow problems to be resolved before they are identified in the mandatory legal review.  The legal advisor can assist an investigating officer in framing the issues, identifying the information required, planning the investigation, and interpreting and analyzing the information obtained.  The attorney's role, however, is to provide legal advice and assistance, not to conduct the investigation or substitute his or her judgment for that of the investigating officer.  NOTE:  Complex and sensitive cases include those involving a death or serious bodily injury, those in which findings and recommendations may result in adverse administrative action, and those that will be relied upon in actions by higher headquarters.
4.  Administrative matters.  As soon as the investigating officer receives appointing orders, he or she should begin a chronology showing the date, time, and a short description of everything done in connection with the investigation.  The chronology should begin with the date orders are received, whether verbal or written.  Investigating officers should also record the reason for any unusual delays in processing the case, such as the absence of witnesses due to a field training exercise.  The chronology should be part of the final case file.

5.  Concurrent investigations.  An informal investigation may be conducted before, concurrently with, or after an investigation into the same or related matters by another command or agency.  Appointing authorities and investigating officers must ensure that investigations do not hinder or interfere with criminal investigations or investigations directed by higher headquarters.  In cases of concurrent investigations, investigating officers should coordinate with the other command or agency to avoid duplication of effort wherever possible.  If available, the results of other investigations may be incorporated into the AR 15-6 investigation and considered by the investigating officer.  Additionally, an investigating officer should immediately coordinate with the legal advisor if he or she discovers evidence of serious criminal misconduct.  

CONDUCTING THE INVESTIGATION
1.  Developing an investigative plan.

    a.  The investigating officer's primary duty is to gather evidence, and make findings of fact and  appropriate recommendations to the appointing authority.  Before obtaining information, however, the investigating officer should develop an investigative plan that consists of (1) an understanding of the facts required to reach a conclusion, and (2) a strategy for obtaining evidence.  This should include a list of potential witnesses and a plan for when each witness will be interviewed.  The order in which witnesses are interviewed may be important.  An effective, efficient method is to interview principal witnesses last.  This best prepares the investigating officer to ask all relevant questions and minimizes the need to re-interview these critical witnesses.  As the investigation proceeds, it may be necessary to review and modify the investigative plan.

    b.  The investigating officer should begin the investigation by identifying the information already available, and determining what additional information will be required before findings and recommendations may be made to the appointing authority.  An important part of this is establishing the appropriate standards, rules, or procedures that govern the circumstances under investigation.  The legal advisor or other functional expert can assist the investigating officer in determining the information that will be required. 

2.  Obtaining documentary and physical evidence.

    a.  The investigating officer may need to collect documentary and physical evidence such as applicable regulations, existing witness statements, accident or police reports, and photographs.  This information can  save valuable time and effort.  Accordingly, the investigating officer should obtain this information at the beginning of the investigation.  In some cases, the information will not be readily available, so the request should be made early so the investigating officer may continue to work on other aspects of the investigation while the request is being processed.  The investigating officer should, if possible and appropriate, personally inspect the location of the events being investigated and take photographs, if they will assist the appointing authority.

    b.  A recurring problem that must be avoided is lack of documentation in investigations with findings of no fault, no loss, or no wrongdoing.  It is just as important to back these findings up with documentary evidence as it is to document adverse findings.  All too frequently an  investigating officer who makes a finding of no fault, no loss, or no wrongdoing, closes the investigation with little or no documentation.  This is incorrect.  The report of investigation must include sufficient documentation to convince the appointing authority and others who may review the investigation that the finding of no fault, no loss, or no wrongdoing is supported by the evidence.

3.  Obtaining witness testimony.

    a.  In most cases, witness testimony will be required.  Clearly, the best interviews occur face-to-face; but, if necessary, interviews may be conducted by telephone or mail.  Because of the preference for face-to-face interviews, telephone and mail interviews should be used only in unusual circumstances.  Information obtained telephonically should be documented in a memorandum for record.

    b.  Witness statements should be taken on DA Form 2823.  Legible handwritten statements and/or questions and answers are ordinarily sufficient.  If the witness testimony involves technical terms that are not generally known outside the witness's field of expertise, the witness should be asked to define the terms the first time they are used.  

    c.  Although AR 15-6 does not require that statements be sworn for informal investigations, the appointing authority, or other applicable regulation, may require sworn statements, or the investigating officer may, at his or her own discretion, ask for sworn statements,  even where not specifically required.  Under Article 136, UCMJ, military officers are authorized to administer the oath required to provide a sworn statement; 5 U.S.C. 303 provides this authority for civilian employees.  (Statements taken out of the presence of the investigating officer may be sworn before an official authorized to administer oaths at the witness's location.)

    d.  Investigating officers do not have the authority to subpoena witnesses, and their authority to interview civilian employees may be subject to certain limitations.  Prior to interviewing civilians, the investigating officer should discuss this matter with the local Labor Counselor.  Commanders and supervisors, however, have the authority to order military personnel and to direct Federal employees to appear and testify.  Civilian witnesses who are not Federal employees may agree to appear, and, if necessary, be issued invitational travel orders.  This authority should be used only if the information cannot be otherwise obtained and only after coordinating with the legal advisor or appointing authority.

4.  Rights Advisement.

    a.  All soldiers suspected of criminal misconduct must first be advised of their rights.  

DA Form 3881 should be used to record that the witness understands his or her rights  and elects to waive those rights and make a statement.  It may be necessary to provide the rights warning at the outset of the interview.  In some cases, however, an investigating officer will  become aware of the witness's involvement in criminal activity only after the interview has started and incriminating evidence is uncovered.  In such case, rights warnings must be provided as soon as the investigating officer suspects that a witness may have been involved in criminal activity.  If a witness elects to assert his or her rights and requests an attorney, all questioning must cease immediately.  Questioning may only resume in the presence of the witness's attorney, if the witness consents to being interviewed.

    b.  Note that these rights apply only to information that might be used to incriminate the witness.  They cannot be invoked to avoid questioning on matters that do not involve violations of criminal law.  Finally, these rights may be asserted only by the individual who would be accused of the crime.  The rights cannot be asserted to avoid incriminating other individuals.  The following example highlights this distinction.

    c.  Example:  A witness who is suspected of stealing government property must be advised of his or her rights prior to being interviewed.  However, if a witness merely is being interviewed concerning lost or destroyed government property in connection with a Report of Survey, a rights warning would not be necessary unless evidence is developed that leads the investigating officer to believe the individual has committed a criminal offense.  If it is clear that the witness did not steal the property but has information about who did, the witness may not assert rights on behalf of the other individual.

5.  Scheduling witness interviews.  The investigating officer will need to determine which witnesses should be interviewed and in what order.  Often, information provided by one witness can raise issues that should be discussed with another.  Organizing the witness interviews will save time and effort that would otherwise be spent "backtracking" to re-interview prior witnesses concerning information provided by subsequent witnesses.  While re-interviewing may be unavoidable in some circumstances, it should be kept to a minimum.  The following suggests an approach to organizing witness interviews; it is not mandatory.


    - When planning who to interview, work from the center of the issue outward.  Identify the people who are likely to provide the best information.  When conducting the interviews, start with witnesses that will provide all relevant background information and frame the issues.  This will allow the interviews of key witnesses to be as complete as possible, avoiding the "backtracking" described above.


    - Concentrate on those witnesses who would have the most direct knowledge about the events in question.  Without unnecessarily disclosing the evidence obtained, attempt to seek information that would support or refute information already obtained from others.  In closing an interview, it is appropriate to ask if the witness knows of any other persons who might have useful information or any other information the witness believes may be relevant to the inquiry.


    - Any information that is relevant should be collected regardless of the source; however, investigating officers should collect the best information available from the most direct source.


    - It may be necessary or advisable to interview experts having specialized understanding of the subject matter of the investigation.


    - At some point, there will be no more witnesses available with relevant and useful information.  It is not necessary to interview every member of a unit, for example, if only a few people have information relevant to the inquiry.  Also, all relevant witnesses do not need to be interviewed if the facts are clearly established and not in dispute.  However, the investigating officer must be careful not to prematurely terminate an investigation because a few witnesses give consistent testimony.

6.  Conducting witness interviews.  Before conducting witness interviews, investigating officers may consult Inspector General officials or law enforcement personnel such as Military Police officers or Criminal Investigation Division agents for guidance on interview techniques.  The following suggestions may be helpful:


    - Prepare for the interview.  While there is no need to develop scripts for the witness interviews, investigating officers may wish to review the information required and prepare a list of questions or key issues to be covered.  This will prevent the investigating officer from missing issues and will maximize the use of the officer's and witness's time.  Generally, it is helpful to begin with open-ended questions such as "Can you tell me what happened?"  After a general outline of events is developed, follow up with narrow, probing questions, such as "Did you see SGT X leave the bar before or after SGT Y?"  Weaknesses or inconsistencies in testimony can generally be better explored once the general sequence of events has been provided.


    - Ensure the witness's privacy.  Investigating officers should conduct the interview in a place that will be free from interruptions and will permit the witness to speak candidly without fear of being overheard.  Witnesses should not be subjected to improper questions, unnecessarily harsh and insulting treatment, or unnecessary inquiry into private affairs.


    - Focus on relevant information.  Unless precluded for some reason, the investigating officer should begin the interview by telling the witness about the subject matter of the investigation.  Generally, any evidence that is relevant and useful to the investigation is permissible.  The investigating officer should not permit the witness to get off track on other issues, no matter how important the subject may be to the witness.  Information should be material and relevant to the matter being investigated.  Relevancy depends on the circumstances in each case.  Compare the following examples:



Example 1:  In an investigation of a loss of government property, the witness's opinions concerning the company commander's leadership style normally would not be relevant.  



Example 2:  In an investigation of alleged sexual harassment in the unit, information on the commander's leadership style might be relevant.



Example 3:  In an investigation of allegations that  a commander has abused command authority, the witness's observation of the commander's leadership style would be highly relevant.


    - Let the witness testify in his or her own words.  Investigating officers must avoid coaching the witness or suggesting the existence or non-existence of material facts.  After the testimony is completed, the investigating officer should assist the witness in preparing a written statement that includes all relevant information, and presents the testimony in a clear and logical fashion.  Written testimony also should reflect the witness's own words and be natural.  Stilted "police blotter" language is not helpful and detracts from the substance of the testimony.  A tape recorder may be used, but the witness should be advised of its use.  Additionally, the tape should be safeguarded, even after the investigation is completed.


    - Protect the interview process.  In appropriate cases, an investigating officer may direct witnesses not to discuss their statement or testimony with other witnesses or with persons who have no official interest in the proceedings until the investigation is complete.  This precaution is recommended to eliminate possible influence on testimony of witnesses still to be heard.  Witnesses, however, are not precluded from discussing matters with counsel.

7.  Rules of Evidence:  Because an AR 15-6 investigation is an administrative and not a judicial action, the rules of evidence normally used in court proceedings do not apply.  Therefore, the evidence that may be used is limited by only a few rules.


    - The information must be relevant and material to the matter or matters under investigation.


    - Information obtained in violation of an individual's Article 31, UCMJ, or 5th Amendment rights may be used in administrative proceedings unless obtained by unlawful coercion or inducement likely to affect the truthfulness of the statement.


    - The result of polygraph examinations may be used only with the subject's permission.


    - Privileged communications between husband and wife, priest and penitent, attorney and client may not be considered, and present or former inspector general personnel will not be required to disclose the contents of inspector general reports, investigations, inspections, action requests, or other memoranda without appropriate approval.


    - "Off-the-record" statements are not acceptable.


    - An involuntary statement by a member of the Armed Forces regarding the origin, incurrence, or aggravation of a disease or injury may not be admitted.

The investigating officer should consult the legal advisor if he or she has any questions concerning the applicability of any of these rules.

8.  Standard of Proof.  Since an investigation is not a criminal proceeding, there is no requirement that facts and findings be proven beyond a reasonable doubt.  Instead, unless another specific directive states otherwise, AR 15-6 provides that findings must be supported by  "a greater weight of evidence than supports a contrary conclusion."  That is, findings should be based on evidence which, after considering all evidence presented, points to a particular conclusion as being more credible and probable than any other conclusion.

CONCLUDING THE INVESTIGATION
1.  Preparing Findings and Recommendations.  After all the evidence is collected, the investigating officer must review it and make findings.  The investigating officer should consider the evidence thoroughly and impartially, and make findings of fact and recommendations that are supported by the facts and comply with the instructions of the appointing authority.


    - Facts:  To the extent possible, the investigating officer should fix dates, places, persons, and events, definitely and accurately.  The investigating officer should be able to answer questions such as:  What occurred?  When did it occur?  How did it occur?  Who was involved, and to what extent?  Exact descriptions and values of any property at issue in the investigation should be provided.


    - Findings:  A finding is a clear and concise statement that can be deduced from the evidence in the record.  In developing findings, investigating officers are permitted to rely on the facts and any reasonable inferences that may be drawn from those facts.  In stating findings, investigating officers should refer to the exhibit or exhibits relied upon in making each finding.  Findings (including findings of no fault, no loss, or no wrongdoing) must be supported by the documented evidence that will become part of the report.  Exhibits should be numbered in the order they are discussed in the findings.


    - Recommendations:  Recommendations should take the form of proposed courses of action consistent with the findings, such as disciplinary action, imposition of financial liability, or corrective action.  Recommendations must be supported by the facts and consistent with the findings.  Each recommendation should cite the specific findings that support the recommendation.

2.  Preparing the Submission to the Appointing Authority.  After developing the findings and recommendations, the investigating officer should complete DA Form 1574 and assemble the packet in the following order:


    - appointing order,


    - initial information collected,


    - rights warning statements,


    - chronology, and


    - exhibits (with an index).

3.  LEGAL REVIEW:

    a.  AR 15-6 does not require that all informal investigations receive legal review.  The appointing authority, however, must get a legal review of all cases involving serious or complex matters, such as where the incident being investigated has resulted in death or serious bodily injury, or where the findings and recommendations may result in adverse administrative action, or will be relied on in actions by higher headquarters.  Nonetheless, appointing authorities are encouraged to obtain legal review of all investigations.  Other specific directives may also require a legal review.  Generally, the legal review will determine:


    - whether the investigation complies with requirements in the appointing order and other legal requirements,


    - the effects of any errors in the investigation,


    - whether the findings (including findings of no fault, no loss, or no wrongdoing) and recommendations are supported by sufficient evidence, and


    - whether the recommendations are consistent with the findings.

    b.  If  a legal review is requested or required, it is required before the appointing authority approves the findings and recommendations.  After receiving a completed AR 15-6 investigation, the appointing authority may approve, disapprove, or modify the findings and recommendations, or may direct further action, such as the taking of additional evidence, or making additional findings.

CHECKLIST FOR INVESTIGATING OFFICERS

1.  Preliminary Matters:


a.  Has the appointing authority appointed an appropriate investigating officer based on seniority, availability, experience, and expertise?


b.  Does the appointment memorandum clearly state the purpose and scope of the investigation, the points of contact for assistance (if appropriate), and the nature of the findings and recommendations required?  


c.  Has the initial legal briefing been accomplished?

2.  Investigative Plan.

a.  Does the investigative plan outline the background information that must be gathered, identify the witnesses who must be interviewed, and order the interviews in the most effective manner?


b.  Does the plan identify witnesses no longer in the command and address alternative ways of interviewing them?


c.  Does the plan identify information not immediately available and outline steps to quickly obtain the information?

3.  Conducting the Investigation.

a.  Is the chronology being maintained in sufficient detail to identify causes for unusual delays?


b.  Is the information collected (witness statements, MFR’s of phone conversations, photographs, etc.) being retained and organized?


c.  Is routine coordination with the legal advisor being accomplished?

4.  Preparing Findings and Recommendations.

a.  Is the evidence assembled in a logical and coherent fashion?


b.  Are the findings (including findings of no fault, no loss, or no wrongdoing) supported by the evidence?  Does each finding cite the exhibits that support it?


c.  Are the recommendations supported by the findings?  Does each recommendation cite the findings that support it?


d.  Are the findings and recommendations responsive to the tasking in the appointment memorandum?


e.  Did the investigation address all the issues (including systemic breakdowns; failures in supervision, oversight, or leadership; program weaknesses; accountability for errors; and other relevant areas of inquiry) raised directly or indirectly by the appointment?

5.  Final Action.

a.  Was an appropriate legal review conducted?


b.  Did the appointing authority approve the findings and recommendations?  If not, have appropriate amendments been made and approved?

c.  Have the necessary taskers been prepared to implement the recommendations?

CHAPTER 13
JUDICIAL REVIEW OF MILITARY ACTIVITIES, LEGAL REPRESENTATION, AND OFFICIAL IMMUNITY

Outline of Instruction 

XCIII. INTRODUCTION.
Military decision, programs, and policies are subject to challenge and judicial review in the federal courts.
Military decision-makers can be named as defendants in such challenges.
The unique character of the military influences the scope of review.  The concept of judicial deference:  
 “We know that from top to bottom of the Army the complaint is often made . . . that there is objectionable handling of men.  But judges are not given the task of running the Army.  Orderly government requires that the judiciary be as scrupulous not to interfere with legitimate Army matters as the Army must be not to intervene in judicial matters.”

Orloff v. Willoughby, 345 U.S. 83, 93 (1953)

Judicial deference today.
XCIV. representation of the United States and its executive agency, the department of the army.
Venues
Supreme Court.

Courts of Appeals.

District Courts.

Court of Federal Claims.

State courts of general jurisdiction.

Representation of the interests of the United States.  28 U.S.C. §§ 516, 517, 518, and 519.
The Department of Justice.

Army Litigation Operations

The Army Litigation Division.
The Army Contract Appeals Division.
The Army Environmental Law Division.
The Army Procurement Fraud Division.
The Army Regulatory Law and Intellectual Property Division.
Organization, caseloads, and practice.

XCV. TYPES OF SUITS FILED AGAINST THE ARMY AND ARMY OFFICIALS.
Subject-matter of litigation (illustrative, not exclusive):
Enlistments, inductions, activations.

Discharges.

Transfers and assignments.

Promotions.

Personnel policies.

Military programs.

Civilian personnel actions.

Installations management decisions.

Environmental compliance and remediation.

Bankruptcy (as a creditor).

Personal injury, death, or property damage caused by the negligence of Federal employees.

Civil challenges to courts-martial convictions (habeus actions, corrections of military records).

Contract disputes.

Freedom of Information and Privacy Act.

Federal and state administrative regulatory activities. 

Types of relief sought.
Damages (money).

Injunction/mandamus.

Declaratory judgment.

Habeas corpus.

XCVI. SUITS AGAINST individually named OFFICERS.
The significance of being individually named.
Official capacity.

Individual capacity.

Where is the suit filed.
Federal court.

State court.

Representation.
What is it?

Who provides.

Role of the Department of Justice (DOJ).
Role of the installation Staff Judge Advocate.
Request the local U.S. Attorney to provide temporarily representation when “time for response is limited.”  Army Reg. 27-40, Legal Services:  Litigation, para. 3-2a(2) [hereinafter AR 27-40].
Referring the request for representation to Litigation Division, OTJAG.  AR 27-40, para. 3-2a(3).
DOJ Representation Criteria  28 C.F.R. § 15.3 & § 50.15. 
Current or former employee of the federal government.

Acting within the course and scope of employment.

Not in connection with a federal criminal proceeding or agency disciplinary matter.

Best interests of the United States.

Who Is Liable for an Adverse Judgment?

Judgments against individual federal employees and the United States are paid by the United States.
Judgments against individual federal employees are the responsibility of the employee.
XCVII. Immunities AND jUDICIAL BARS from liability.
Statutory immunities for common law torts.
Federal Employees Liability Reform and Tort Compensation Act, (codified at and amending 28 U.S.C. §§ 2671, 2674, 2679) (The Westfall Act).  Federal employees, including members of the Armed Forces, who are sued for state law torts committed within the scope of their employment.  United States v. Smith, 499 U.S. 160 (1991); Schneider v. United States, 27 F.3d 1327 (8th Cir. 1994).

Certification.
Motion to substitute.
Reviewability. Guiterrez de Martinez, et al v. Lamango, 115 S.Ct. 2227 (1995).
Military medical or dental personnel performing medical, dental, or other health-related functions within the scope of their employment.  10 U.S.C. § 1089 (The Gonzalez Act).

Lawyers or members of legal staffs rendering legal advice within the scope of their employment.  10 U.S.C. § 1054.

Judicial bar from personal liability for common law torts:
Suit filed by soldier against another soldier. 

When claim arises “incident to service” no personal liability.  Feres v. United States, 340 U.S. 135 (1950). 

Judicial bar from personal liability for constitutional torts.
Constitutional torts are different, and the protection from liability is more limited.

General rule:  You get only a “qualified immunity” from suit.  Harlow v. Fitzgerald, 457 U.S. 800 (1982).
--Test for qualified immunity:  Did the individual defendant’s actions violate a clearly established constitutional right of which a reasonable person would have known?

Exceptions:  You are absolutely immune when:
Suit filed by soldier against another soldier.
When constitutional claim arises “incident to service”  no personal liability. Chappell v. Wallace, 462 U.S. 486 (1983) (The Feres rationale applied to constitutional torts).
Your actions were quasi-judicial or quasi-prosecutorial in character.  Butz v. Economou, 438 U.S. 486 (1978).
The suit is filed by a Federal civilian employee on a claim that is covered by the Civil Service System.  Bush v. Lucas, 462 U.S. 367 (1983).
XCVIII. CONCLUSION.Chapter 14
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FISCAL LAW FOR COMMANDERS

XCIX. INTRODUCTION.
The U.S. Constitution gives Congress the authority to raise revenue, borrow funds, and appropriate the proceeds for federal agencies.  In implementing these express constitutional powers, Congress strictly limits the obligation and expenditure of public funds by the executive branch.  Congress regulates virtually all executive branch programs and activities through the appropriations process.
Congress has enacted fiscal controls, which, if violated, subject the offender to serious adverse personnel actions and criminal penalties.

Congress and the Department of Defense (DoD) have agreed informally to additional restrictions.  DoD refrains from taking certain actions without first giving prior notice to, and receiving consent from, Congress.  These restraints are embodied in regulation.

What are the Major Fiscal Limitations?
An agency may obligate and expend appropriations only for a proper purpose;

An agency may obligate only within the time limits applicable to the appropriation (e.g. O&M funds are  available for obligation for one fiscal year); and

An agency cannot obligate more than the amount appropriated by the Congress.

Philosophy of Fiscal Law.   Be Conservative.
C. AVAILABILITY AS TO PURPOSE.What is the "Proper Purpose" Rule?  The "Purpose Statute," provides that agencies shall apply appropriations only to the objects for which the appropriations were made, except as otherwise provided by law. 31 U.S.C. § 1301(a).
The Purpose Statute does not require Congress to specify the purpose of every expenditure in an appropriations act, although it does specify the purpose of many expenditures.  DoD has reasonable discretion to determine how to accomplish the purpose of an appropriation.  Internal Revenue Serv. Fed. Credit Union -- Provision of Automatic Teller Mach., B‑226065, 66 Comp. Gen. 356 (1987).
Determining the Purpose of a Specific Appropriation -- Where Do You Look?
Appropriations Acts.  DoD has nearly one hundred separate appropriations available to it for different purposes.

Appropriations are differentiated by service (Army, Navy, etc.), component (Active, Reserve, etc.), and purpose (Procurement, Research and Development, etc.).  The major DoD appropriations provided in the annual Appropriations Act are:
Operation & Maintenance (O&M) -- used for the day-to-day expenses of training exercises, deployments, operating and maintaining installations, etc.;
Personnel -- used for pay and allowances, permanent change of station travel, etc.;
Research, Development, Test and Evaluation (RDT&E) -- used for expenses necessary for basic and applied scientific research, development, test, and evaluation, including maintenance and operation of facilities and equipment; and
Procurement -- used for production and modification of aircraft, missiles, weapons, tracked vehicles, ammunition, shipbuilding and conversion, and "other procurement."
DoD also receives smaller appropriations for other specific purposes (e.g., Humanitarian Assistance, Chemical Agents and Munitions Destruction, etc.).
Congress appropriates funds for military construction separately.
By regulation, DoD has assigned most types of expenditures to a specific appropriation.  See DFAS-IN Manual 37‑100‑96, The Army Management Structure (July 1995).
Fund Cites.
CI. AVAILABILITY AS TO TIME.
Appropriations are Available for Limited Periods.  An agency must incur a legal obligation to pay money within the period of availability.  If an agency fails to obligate funds before they expire, they are no longer available for new obligations.
Appropriations are only Available to Support Bona Fide Needs during the Period of Availability.
31 U.S.C. § 1502(a), the "Bona Fide Needs" statute, provides that the balance of an appropriation or fund limited for obligation to a definite period is available only for payment of expenses properly incurred during that period of availability or to complete contracts properly made within that period of availability.

Supplies.

Supplies are the bona fide needs of the period in which they are needed or consumed.  Orders for supplies are proper only when the supplies are actually required.  Thus, supplies needed for operations during a given fiscal year are the bona fide needs of that year.
The Comptroller General has held that supplies ordered in one fiscal period that an activity will not use until a subsequent fiscal period are the bona fide needs of the first period under two circumstances:
The Stock-Level Exception (Inventory Exception).  A bona fide need for supplies exists when there is a present requirement for supply items to meet authorized stock levels (replenishment of operating stock levels, safety levels, mobilization requirements, authorized backup stocks, etc.); and
The Lead-Time Exception.  If goods or materials will not be obtainable on the open market at the time needed because the time required to order, produce, fabricate, and deliver them requires that they be purchased in a prior fiscal year, such supplies are a bona fide need of the year of purchase.
Services.

Services are presumed to be bona fide needs of the fiscal year in which they are performed.  As a general rule, one must use current funds to obtain current services, and one may not use current funds to obtain future services.
There are statutory exceptions to the general rule.  The recently amended 10 U.S.C.§ 2410a permits DoD agencies to award any service contract for a period not to exceed 12 months at any time during the fiscal year, completely funded with current appropriations.  This statutory exception almost swallows up the general rule.  Non-DoD agencies have similar authority.  41 U.S.C. § 2351.  For the Coast Guard the authority is found in 10 U.S.C. § 2410a(b).
If the services are nonseverable (a single undertaking), agencies must obligate funds for the entire undertaking at contract award, although the contractor will perform services during the next fiscal year.  See Incremental Funding of U.S. Fish & Wildlife Serv. Research Work Orders, B-240264, Feb. 7, 1994, (unpub.).
Maintenance and Repair.  The government may obligate current funds for one-time maintenance and repair contracts near the end of the fiscal year, even if performance may not begin until the next fiscal year.    DFAS-IN Reg. 37-1, Table 9-1, fn. 6 (performance must begin NLT 1 January of the following fiscal year); DFAS-DER 7000-4, para. 7.c.(1) (normally performance must commence within 60 days, but never later than 1 January of the following fiscal year).

CII. AVAILABILITY AS TO AMOUNT.Administrative Subdivision of Funds.  31 U.S.C. § 1514(a) requires agencies to control the subdivision of appropriations.
The Office of Management and Budget apportions funds over their period of availability to agencies for obligation.

Agencies subdivide these funds among their subordinate activities.

In the Army, the Operating Agency/Major Command (MACOM) is generally the lowest command level at which the formal administrative subdivisions of funds required by 31 U.S.C. § 1514 are maintained for O&M appropriations.  Below the MACOM level, O&M subdivisions generally are informal targets or allowances. 

Agencies promulgate regulations to control the use of funds.                       See DFAS-IN Reg. 37-1; DFAS-DER 177-16.

CIII. The Antideficiency Act.  
The Act prohibits any government officer or employee from:
Making or authorizing an expenditure or obligation in excess of the amount available in an appropriation.  31 U.S.C. § 1341(a)(1)(A).

Making or authorizing expenditures or incurring obligations in excess of formal subdivisions of funds; or in excess of amounts permitted by regulations prescribed under 31 U.S.C. § 1514(a).  31 U.S.C. § 1517(a)(2).

Incurring an obligation in advance of an appropriation, unless authorized by law.  31 U.S.C. § 1341(a)(1)(B).

Accepting voluntary services unless otherwise authorized by law.             31 U.S.C. § 1342.

Investigating Violations.  31 U.S.C. §§ 1351, 1517; OMB Circular A-34, para. 32.1; DOD Reg. 7000.14-R, Financial Mgmt. Reg., Vol. 14; DFAS-DER 177-16; DFAS-IN Reg. 37-1, paras. 7-7 and 29-16; Memorandum, Principal Deputy Assistant Secretary of the Army (Financial Management and Comptroller), subject: Supplemental Guidance to AR 37-1 for Reporting and Processing Reports of Potential Violations of Antideficiency Act Violations [sic] (Aug. 17, 1995).
General.  A violation of the Antideficiency Act (ADA) is a serious matter. Violators are subject to appropriate administrative discipline, including suspension of duty without pay or removal from office.  31 U.S.C.            § 1349(a).  Knowing and willful violators are subject to a $5,000 fine and imprisonment for two years.  31 U.S.C. § 1350.

Upon discovery of a potential violation of the ADA, the MACOM commander (or the next higher level commander above the activity where the violation occurred) must appoint an investigating team to conduct a preliminary investigation.  A flash report must be submitted to DA with the names of the team members within 15 days of discovery of the violation.

If the preliminary investigation concludes that a violation of the ADA occurred, the appointing officer must select investigators to conduct an AR 15-6 investigation.  The focus of the 15-6 investigation is on identifying the individuals responsible for the violation, recommending actions to preclude similar violations in the future, and reporting the actions required to "correct" the violation.

CIV. Food. 
Generally, appropriated funds are not available to pay for government employees' food or refreshments at their official duty stations.  Department of The Army--Claim of the Hyatt Regency Hotel, B‑230382, Dec. 22, 1989 (unpub.) (coffee and donuts unauthorized entertainment expense).
Exceptions.
Formal Meetings and Conferences.  5 U.S.C. § 4110.  The government may pay for meals while government employees are attending meetings or conferences if:

the meals are incidental to the meeting;
attendance of the employees at the meals is necessary for full participation in the meeting; and
the employees are not free to take meals elsewhere without being absent from the essential business of the meeting.
However, this exception does NOT apply to purely internal business meetings/ conferences sponsored by government agencies.  Meals for Attendees at Internal Government Meetings, B-230576, 68 Comp. Gen. 604 (1989).  NOTE:  This provision applies only to civilian employees.  There is no corresponding provision for the military in Title 10 of the U.S. Code.

Training.  5 U.S.C. § 4109; 10 U.S.C. § 4301.  The government may provide meals if necessary to achieve the objectives of a training program. However, an agency's characterization of a meeting as "training" is not controlling.  Corps of Engineers--Use of Appropriated Funds to Pay for Meals, B‑249795, May 12, 1993 (unpub.) (quarterly managers meetings of the Corps do not constitute "training"); Pension Benefit Guaranty Corp. -- Provision of Food to Employees, B-270199, Aug. 6, 1996 (unpub.) (appropriated funds unavailable to provide food to employees, because provision of food was not necessary for employees to get the full benefit of the training).

Award Ceremonies.  5 U.S.C. § 4503 (civilian incentive awards); 10 U.S.C. § 1124 (military cash awards).  Refreshments at Awards Ceremony, B‑223319, 65 Comp. Gen 738 (1986) (agencies may use appropriated funds to pay for refreshments incident to employee award ceremonies); Defense Reutilization and Marketing Service Award Ceremonies, B-270327, March 12, 1997 (agency may spend $20.00 per person for refreshments or meals provided at awards ceremonies pursuant to the Government Employees’ Incentive Awards Act).  (NOTE:  10 U.S.C. § 1125 governs Secretary of Defense’s (SECDEF) authority to award medals, trophies, badges, etc. to members/units of the armed forces for accomplishments.  This statute does not have the express “incur necessary expense” language of 5 U.S.C. § 4503 or 10 U.S.C. § 1124.)
CV. Unit or Regimental Coins.
Generally, the Army may not use appropriated funds to purchase "mementos" such as regimental coins for distribution.  Such mementos are in the nature of unauthorized personal gifts.
Nevertheless, Congress has provided specific statutory authority for the SECDEF to "award medals, trophies, badges, and similar devices" for "excellence in accomplishments or competitions."  See 10 U.S.C. § 1125.  The Army has implemented this statute in AR 600-8-22, para. 11-1, which allows the presentation of awards.  These awards could be made in the form of a coin, trophy, plaque or other similar device.  See Air Force Purchase of Belt Buckles as Awards for Participants in a Competition, B-247687, 71 Comp. Gen. 346 (1992) (appropriated funds may be used to purchase belt buckles as awards for the annual “Peacekeeper Challenge”).  Nonappropriated funds may also be used to purchase awards for intramural and athletic competitions IAW AR 215-1.
The authority to purchase awards for excellence in competitions does not extend to the purchase of coins or other mementos merely to "enhance esprit de corps,"  "improve soldiers' morale," or other unauthorized purposes.  AR 600-8-22, para. 1-2, deals generally with announced contests and events of a continuing nature, however, it also states that “awards may be made on a one-time basis where the achievement is unique and clearly contributes to increased effectiveness.”  Such awards require MACOM approval. AR 600-8-22, para. 1-7d.  Commanders should seek to differentiate between tokens of appreciation and mementos (personal gifts) and awards, which may be funded by appropriated funds.  
Comptroller General opinions come to different conclusions concerning awards to civilian employees, awards to military members, and incentive awards, because each has a separate statutory basis. See Air Force Purchase of Belt Buckles as Awards for Participants in a Competition, B-247687, 71 Comp. Gen. 346 (1992) (appropriated funds may be used to purchase belt buckles as awards for the annual “Peacekeeper Challenge”); Awarding of Desk Medallion by Naval Sea Systems Command, B-184306, Aug. 27, 1980 (unpub.) (desk medallions may be given to both civilian and military as awards for suggestions, inventions, or improvements).
CVI. BUSINESS CARDS.
Historically, business cards have been considered a personal expense of the government employee.  Forest Service-Purchase of Info. Cards, B-231830, 68 Comp. Gen. 467 (1989).
UPDATE.
In a memorandum dated 28 August 1998, DoD modified its policy regarding business cards.  DoD policy now permits the printing of business cards, using existing software and agency-purchased card stock, for use in connection with official activities when the exchange of cards would facilitate mission-related business communication.  The memo states further that the addressees [which include the military department secretaries] may authorize the printing of business cards for organizations or positions that require business cards in the performance of official functions.  DA modified its policy on 1 October 1998 to allow for in-house printing of business cards.

DA is revising its current policy contained in AR 25-35 to include instructions for implementing the policy contained in both the DoD and DA memoranda.  The policy contained in the revised AR 25-35 will NOT restrict the use of color when business cards are produced in-house.  However, before agency officials authorize the use of color for in-house printing of business cards, they should consider whether the use of color contributes value towards achieving or fulfilling the ultimate end-purpose of the cards.

CVII. Military Construction.
Congressional oversight of the Military Construction Program is extensive and pervasive.  41 U.S.C. § 12 provides that no public contract relating to erection, repair, or improvements to public buildings shall bind the government for funds in excess of the amount specifically appropriated for that purpose.
Military construction projects costing over $1.5 million.  These funds are referred to as MILCON funds.

Congress authorizes these projects by location and funds them in a lump sum by service.
Congressional reports identify individual projects specifically.
Military construction projects costing between $500,000 and $1.5 million.

Congress provides annual funding and approval to each military department for minor construction projects that are not specifically identified in a Military Construction Appropriations Act ($5 million for the Army in FY 1997).  These funds are referred to as “minor military construction” or “MMC” funds.
Although normally limited to $1.5 million per project, the services may also use up to $3 million of these funds per project to correct deficiencies which threaten life, health, or safety.
Statute and regulations require approval by the Secretary of the Department and notice to Congress before a minor military construction project exceeding $500,000 is commenced.
Minor Military Construction projects costing less than $500,000.             10 U.S.C. § 2805(c); AR 415-15 (4 Sep 98).

Congress expressly authorizes the services to fund these projects with O&M appropriations.
Although normally limited to $500,000 per project, the services may also use O&M appropriations up to $1 million per project to correct deficiencies that threaten life, health, or safety.
Construction includes alteration, conversion, addition, expansion, and replacement of existing facilities, plus site preparation and installed equipment.
Project definition is critical.  A military construction project must produce a complete and usable facility or a complete and usable improvement to an existing facility.  See The Honorable Michael Donley, B-234326.15, Dec. 24, 1991 (unpub.) (Air Force improperly split project involving a group of 12 related buildings into multiple projects).
Maintenance and repair are not construction; therefore, maintenance and repair projects may exceed the $500,000 threshold.
"Maintenance" is routine recurrent work that prevents deterioration and preserves the facility for its intended purpose.
"Repair" is restoration of a real property facility, system or component to such a condition that it may effectively be used for its designated functional purpose”   See AR 420‑10, sec. II, Terms. 
DoD’s New Definition for Repair.  DoD Reg. 7000.14R, vol. 2B, ch. 8, para. 080105.  See also Memorandum, Office of the Secretary of Defense, Comptroller, 2 July 97, subject: Definition for Repair and Maintenance.   Repair means to restore a real property facility, system or component to such a condition that it may effectively be used for its designated purpose.
When repairing a facility, the components of the facility may be repaired by replacement, and the replacement can be up to current standards or codes.  For example, Heating, Ventilation, and Air Conditioning (HVAC) equipment can be repaired by replacement, can be state-of-the-art, and provide for more capacity than the original unit due to increased demand/standards.  Interior rearrangements (except for load-bearing walls) and restoration of an existing facility to allow for effective use of existing space, or to meet current building code requirements (for example, accessibility, health safety, or environmental), may be included as repair.
Additions, new facilities and functional conversions must be done as construction.  Construction projects may be done concurrent with repair projects as long as the projects are complete and useable. 
Army’s Implementing Guidance concerning DoD’s New Definition of Repair.  Memorandum, Dept. of the Army, Asst. Chief of Staff for Installation Mgmt, 4 Aug. 1997, subject:  New Definition of “Repair.”A facility must be in failed or failing condition in order to be considered for a repair project.
When repairing a facility you may now bring the facility (or a component of a facility) up to applicable codes or standards as repair.  An example would be adding a sprinkler system as part of a barracks repair project.  Another example would be adding air conditioning to meet a current standard when repairing a facility.  Pursuant to the new definition, moving load-bearing walls, additions, new facilities and functional conversions must be done as construction.
Bringing a facility (or component thereof) up to applicable codes or standards for compliance purposes only, when a component or facility is not in need of repair, is construction.
Improperly classifying work as maintenance or repair, rather than construction, may lead to exceeding the $500,000 per project limit. Agencies should avoid using de minimis deficiencies to categorize a building as failed or failing in order to justify classification of large renovation projects designed to bring facilities up to standard as repair.  This conservative approach may be difficult to sell to commanders, but an overly broad reading of the new definition would suggest that an agency is trying to avoid the necessary funding and approval process required for larger construction projects.  Reasonable interpretation of the new definition should allow commanders to use O&M funds to address many deficiencies common in old DoD buildings.  Abuse of the new rules, however, may provoke Congress to provide a more stringent definition
CVIII. Exercise-Related Construction.  
Congress has prohibited the use of O&M for minor construction outside the U.S. on Joint Chiefs of Staff (JCS) directed exercises.
All exercise-related construction projects coordinated or directed by the JCS outside the U.S. are limited to unspecified minor construction accounts of the Military Departments.  Furthermore, Congress has limited the authority for exercise-related construction to no more than $5 million per Department per fiscal year. 10 U.S.C. § 2805(c)(2).  Currently, Congress funds exercise-related construction as part of the Military Construction, Defense Agencies appropriation.
DoD interpretation excludes truly temporary structures, such as tent platforms, field latrines, shelters, and range targets that are removed completely once the exercise is completed, from the definition of exercise-related construction.  DoD funds the construction of these temporary structures with O&M appropriations.

Congress requires the Secretary of Defense to give prior notice of the plans and scope of any proposed military exercise involving U.S. personnel if the amounts expended for construction, either temporary or permanent are projected to exceed $100,000.  Military Construction Appropriations Act, 1999, Pub. L. 105-237, § 113, 112 Stat. 1553, 1558 (1998).

Operational Construction.

Use of O&M appropriations.  The DA General Counsel has concluded that O&M appropriations (even above $500,000 per project) are the correct source of funds for the construction of temporary facilities to support forces conducting combat operations.
"Temporary" refers to the commander's expected use of the facilities, not the quality of construction.  EXAMPLE:  Roadwork during Operation Restore Hope.
If the project has a permanent or contingency mission at the conclusion of the operations, then DA must use military construction appropriations.
Presidential authority.  Upon Presidential declaration of a national emergency, 10 U.S.C. § 2808 permits the Secretaries of Defense and the military departments to undertake construction projects, not otherwise authorized by law, that are necessary to support the armed forces.
The secretaries may undertake such projects using only unobligated military construction and family housing funds.
On 14 November 1990, President Bush invoked the authority of 10 U.S.C. § 2808, as required by 50 U.S.C. § 1631.  See Executive Order 12734, Nov. 14, 1990, 55 Fed. Reg. 2808 (1990).
Service secretary authority.  10 U.S.C. § 2803 authorizes the service secretaries to undertake emergency military construction costing up to $30 million per year, provided the secretary:
Notifies the congressional committees;
Justifies the projects as vital to national defense, or to other specified emergency purposes; and
Waits 21 days after notification before beginning the project.
Contingency construction.  10 U.S.C. § 2804 permits contingency construction.  It requires prior notification to congressional committees, project justification, a 21-day waiting period after notification before beginning the project, and the use of funds appropriated for this purpose.  The Military Construction, Defense Agencies, Authorization for FY 99 includes $4.8 million for contingency construction.
Tension results from the desires of DoD and Congress to control all construction centrally and the needs of commanders to construct facilities to support assigned missions.

CIX. Investment/Expense Threshold. 
Expenses.  Operations and Maintenance, Army (O&M) appropriations are generally available to acquire systems and equipment items that are locally purchased and cost less than $100,000.
Investments.  The Army must use procurement appropriations to acquire equipment items that are centrally managed or cost $100,000 or more.  See DoD Reg. 7000.14‑R, Financial Mgmt. Reg., vol. 2A, ch 1.
Numerous audits have revealed a systemic problem of local activities using O&M appropriations to acquire computer systems costing more than the investment/expense threshold.  This constitutes a violation of the Purpose Statute, and may result in a violation of the Antideficiency Act.

Agencies must consider the "system" concept when evaluating the procurement of Information Mission Area (IMA) end items.  The determination of what constitutes a "system" must be based on the primary function of the hardware and software to be acquired, as stated in the approved requirements document.
A system exists if a number of components are designed primarily to function within the context of a whole and will be interconnected to satisfy an approved requirement.
Agencies may purchase multiple end items of equipment (e.g., computers), and treat each end item as a separate "system" for funding purposes, if the primary function of the end item is to operate independently. 
Include standard off-the-shelf software as part of the total system cost when purchased as part of initial acquisition of equipment.
Fragmented or piecemeal acquisition of a documented requirement may not be used to circumvent the "system" concept.
CX. Use of official Representation Funds.
Representation funds are appropriations made available to the executive branch that may be expended without many of the normal controls.  Throughout our history, Congress has provided representation funds for the use of the President and other senior agency officials.  See Act of March 3, 1795, 1 Stat. 438.  Congress and DoD regulate representation funds tightly because of their limited availability and the potential for abuse.
Controls.
10 U.S.C. § 127.

DoD Dir. 7250.13, Official Representation Funds (23 Feb. 1989).

AR 37-47, Representation Funds of the Secretary of the Army (31 May 1996).

Official Representational Funds (.0012).

These funds are available to extend official courtesies to dignitaries, officials, and foreign governments.  AR 37-47,       para. 1-5.
Representation funds are an element of the emergency and extraordinary expense funds appropriated for the use of the Secretary of the Army in the annual appropriations act.  Not all agencies receive representation funds, and agencies may not use other appropriations for representation purposes.  See HUD Gifts, Meals, and Entertainment Expenses, B‑231627, 68 Comp. Gen. 226 (1989).
Congress provides representation funds as a separate item in the Operation and Maintenance appropriation.  Obligation in excess of the limitation is a violation of 31 U.S.C. § 1341, the Antideficency Act.
Funds must be requested and made available before obligation.  Requests for retroactive approval must be forwarded to the Secretary of the Army or his designee.  AR 37-47, para. 3-1d. 
Obligation of representation funds requires legal review.             AR 37-47, para. 3-1f(2).
Prohibitions.  AR 37-47, para. 2-10.
Expenses solely for entertainment of, or gifts to, DoD personnel, except for the select senior DoD personnel listed in AR 37-47, para. 2-4.
Retirements and change of command ceremonies, absent DA approval.  AR 37-47, para. 2-4g; United States Army School of the Americas -- Use of Official Representation Funds, B‑236816, 69 Comp. Gen. 242 (1990) (new commander reception distinguished).
Classified projects and intelligence projects.
Membership fees and dues.
Personal expenses (e.g., holiday cards, calling cards, clothing, birthday gifts, etc.).
Gifts or flowers that an authorized guest wishes to present to another person.
Personal items purchased by an authorized guest.
Guest telephone bills.
Any cost associated with the event that is eligible for nonappropriated funds, except expenses of authorized guests.
Repair, maintenance, and renovation of DoD facilities.
The Secretary of the Army routinely considers exceptions to AR 37-47.

Miscellaneous Contingency Funds (.0014).

DA uses miscellaneous contingency funds for expenses for which Congress has not otherwise provided.
Examples.
To reward search teams at the Gander air crash.
To mitigate the impact following the Army's erroneous failure to withhold tax from soldiers' pay.
CINC Initiative Funds.  This element of the O&M, Defense Agencies Appropriation is governed by 10 U.S.C. § 166a, which authorizes the Chairman of the Joint Chiefs of Staff to expend O&M for specified purposes, including augmentation of other appropriations.

CXI. LIMITATION ON VOLUNTARY SERVICES.  
Voluntary Services.  An officer or employee may not accept voluntary services or employ personal services exceeding those authorized by law, except for emergencies involving the safety of human life or the protection of property.  To Glenn English, B‑223857, Feb. 27, 1987 (unpub.).
Voluntary services are those services rendered without a prior contract for compensation or without an advance agreement that the services will be gratuitous.  Army’s Authority to Accept Servs. From the Am. Assoc. of Retired Persons/Nat’l Retired Teachers Assoc., B‑204326, July 26, 1982 (unpub.).

Acceptance of voluntary services does not create a legal obligation.  Richard C. Hagan v. United States, 229 Ct. Cl. 423, 671 F.2d 1302 (1982); T. Head & Co., B-238112, July 30, 1990 (unpub.); Nathaniel C. Elie, B‑218705, 65 Comp. Gen. 21 (1985).  But see T. Head & Co. v. Dep’t of Educ., GSBCA No. 10828-ED, 93-1 BCA ¶ 25,241.

Examples of Voluntary Services Authorized by Law
5 U.S.C. § 593 (agency may accept voluntary services in support of alternative dispute resolution).

5 U.S.C. § 3111 (student intern programs).

10 U.S.C. § 1588 (military departments may accept voluntary services for medical care, museums, natural resources programs, or family support activities).

Application of the Emergency Exception.  This exception is limited to situations where immediate danger exists.  Voluntary Servs.—Towing of Disabled Navy Airplane, A-341142, 10 Comp. Gen. 248 (1930); Voluntary Servs. in Emergencies, 2 Comp. Gen. 799 (1923).  This exception does not include “ongoing, regular functions of government the suspension of which would not imminently threaten the safety of human life or the protection of property.”  31 U.S.C. § 1342.
Gratuitous Services Distinguished.
It is not a violation of the Antideficiency Act to accept free services from a person who agrees, in writing, to waive entitlement to compensation.  Army’s Authority to Accept Servs. From the Am. Assoc. of Retired Persons/Nat’l Retired Teachers Assoc., B-204326, July 26, 1982 (unpub.); To the Adm’r of Veterans’ Affairs, B-44829, 24 Comp. Gen. 314 (1944); To the Chairman of the Fed. Trade Comm’n, A-23262, 7 Comp. Gen. 810 (1928).

An employee may not waive compensation if a statute establishes entitlement, unless another statute permits waiver.  To Tom Tauke,         B-206396, Nov. 15, 1988 (unpub.); The Agency for Int’l Dev.--Waiver of Compensation Fixed by or Pursuant to Statute, B‑190466, 57 Comp. Gen. 423 (1978).

Acceptance of gratuitous services may be an improper augmentation of an appropriation if federal employees normally would perform the work, unless a statute authorizes gratuitous services.  See Community Work Experience Program—State Gen. Assistance Recipients at Fed. Work Sites, B‑211079.2, Jan. 2, 1987 (unpub.) (augmentation would occur) with Senior Community Serv. Employment Program, B-222248, Mar. 13, 1987 (unpub.) (augmentation would not occur).  But see Federal Communications Comm’n, B-210620, 63 Comp. Gen. 459 (1984) (noting that augmentation entails receipt of funds).

CXII. VOLUNTARY CREDITOR RULE.  See AFR 177-102, para. 20-1; DFAS-IN 37-1, para. 20-206.
Definition.  A voluntary creditor is one who uses personal funds to pay a perceived valid obligation of the government.
Reimbursement.  Generally, an agency may not reimburse a voluntary creditor.  Specific procedures and mechanisms exist to ensure that the government satisfies its valid obligations.  Permitting a volunteer to intervene in this process interferes with the government’s interest in ensuring its procedures are followed.  Bank of Bethesda, B‑215145, 64 Comp. Gen. 467 (1985).
Recoverability of Claims.  DFAS-IN 37-1, para. 20‑206; Lieutenant Colonel Tommy B. Tompkins, B‑236330, Aug. 14, 1989 (unpub.).  Claims are recoverable if:
The claimant shows a public necessity;

The underlying expenditure is authorized;

The claim is for goods or services; but see Reimbursement of Selective Serv. Employee for Payment of Fine, B-239511, 70 Comp. Gen. 153 (1990); and 

The expenditure is not for a personal use item.

CXIII. PASSENGER CARRIER USE.  31 U.S.C. § 1344; 41 C.F.R. Subparts 101-6.4 and 101‑38.3.Prohibition.  An agency may expend funds for the maintenance, operation, and repair of passenger carriers only to the extent that the use of passenger carriers is for official purposes.  Federal Energy Regulatory Comm’n’s Use of Gov’t Motor Vehicles and Printing Plant Facilities for Partnership in Educ. Program, B‑243862, 71 Comp. Gen. 469 (1992); Use of Gov’t Vehicles for Transp. Between Home and Work, B‑210555, 62 Comp. Gen. 438 (1983).  Violations of this statute are not antideficiency violations, but significant sanctions do exist.  
Exceptions.
Generally, the statute prohibits domicile-to-duty transportation of appropriated and nonappropriated fund personnel.

The agency head may determine that domicile-to-duty transportation is necessary in light of a clear and present danger, emergency condition, or compelling operational necessity.  31 U.S.C. § 1344(b)(8).
The statute authorizes domicile-to-duty transportation if it is necessary for fieldwork or is essential to safe and efficient performance of intelligence, law enforcement, or protective service duties.  31 U.S.C. § 1344(a)(2).
Overseas, military personnel, federal civilian employees, and family members may use government transportation when public transportation is unsafe or unavailable.  10 U.S.C. § 2637.

This statute does not apply to the use of government vehicles (leased or owned) when employees are in a temporary duty status.  See Home-to-Airport Transp., B‑210555.44, 70 Comp. Gen. 196 (1991) (use of government vehicle for transportation between home and common carrier authorized in conjunction with official travel); Home-to-Work Transp. for Ambassador Donald Rumsfeld, B‑210555.5, Dec. 8, 1983 (unpub.).

Penalties.
Administrative Sanctions.  Commanders shall suspend without pay for at least one month any officer or employee who willfully uses or authorizes the use of a government passenger carrier for unofficial purposes or otherwise violates 31 U.S.C. § 1344.  Commanders also may remove violators from their jobs summarily.  31 U.S.C. § 1349(b).

Criminal Penalties.  Title 31 does not prescribe criminal penalties for unauthorized passenger carrier use.  But see UCMJ art. 121 [10 U.S.C. § 921] (misappropriation of government vehicle; maximum sentence is a dishonorable discharge, total forfeiture of pay and allowances, and 2 years confinement); 18 U.S.C. § 641 (conversion of public property; maximum punishment is 10 years confinement and a $10,000 fine).

CXIV. CONCLUSION.
CHAPTER 15

SENTENCING AND MILITARY CORRECTIONS

Introduction

Commanders are the cornerstone of the military justice system.  When deciding whether to court-martial a soldier in their unit, commanders must remember that courts-martial serve two complementary purposes:  enforcing unit discipline and administering justice.


What expectations should commanders have regarding court-martial sentences?  The discussion that follows covers various aspects of sentencing.  Commanders should consider these matters when determining what action to take on pending charges.

A.
Purposes of Punishment

An organization comprised of well-disciplined soldiers will carry out its mission and function efficiently.  Although good leadership is the best method of achieving discipline, deterrence of crime and protection of the military community are closely associated with discipline.  A few undisciplined soldiers in an organization can cause disciplinary problems to spread and impair a unit's efficiency.


An essential ingredient of good leadership is fair treatment of subordinates by superiors.  A soldier who is treated fairly will learn to respect the Army's disciplinary procedures.  A sentence which is either too light or too severe can undercut discipline and result in disrespect for the law; whereas, fair sentences tend to foster good discipline and thereby protect the interests of the military community.


There are five recognized theories of punishment:


1.
Retribution.  Retribution has long been high on the list of reasons for punishment.  Under this theory, the purpose of punishment is to make the offender pay for a crime by pain and suffering and to express the community's outrage and disappointment.  The amount and type of punishment are based upon the offense(s).  Retribution is based upon retaliation and vengeance. 

Punishment based upon retribution is not the dominant objective of modern criminal law.  Today we believe that punishment should fit the offender and not merely the crime.


2.
Deterrence.  A second purpose of punishment is deterrence.  Deterrence has two objectives:  to provide the offender with a sentence that deters him or her from committing future crimes (specific deterrence); and to dissuade others who might engage in similar criminal conduct (general deterrence).  Deterrence is effective in punishing an individual only when he or she knows in advance that breaking the law will be followed by certain and swift punishment.  Thus, commanders may consider publishing court​-martial findings and sentences throughout the command.


3.
Rehabilitation.  A recurrent theme of modern military penology is rehabilitation of the offender.  The great majority of offenders come out of prison some day, and their sentences should be formulated to promote rehabilitation.  Rehabilitation contemplates individualized treatment permitting the offender to return as a useful and productive member of society, whether military or civilian.


Under this theory, emphasis is placed on the offender as an individual, and the sentence is a means by which he or she can be compelled to receive individualized treatment which will help make him or her a useful and responsible member of society.  The field of rehabilitation is controversial and in ferment, but rehabilitation remains a core principle of the military justice system.


4.
Protection of Society.  The protection of society theory combines aspects of retribution, deterrence, and rehabilitation, but has its roots in one of the fundamental purposes of confinement:  keeping dangerous or predatory offenders from victims and potential future victims.  The fact that confinement is warranted for protection of society does not answer the next question:  how long?  That involves balancing all five sentencing theories.  


5.
Good Order and Discipline.  The last judicially recognized purpose of punishment ties the others together.  Good order and discipline means ensuring that the military community is safe, that a sense of justice exists in which criminal conduct is punished and good behavior is rewarded, and in which misbehaving soldiers are rehabilitated simultaneous with their punishment.  Courts-martial entrust panel members to assess the impact of the crime on good order and discipline and to consider how good order and discipline can be buttressed by a fair and just sentence.  
B.
Functions of the Commander

1.
Disposition of Cases.  Congress has given disciplinary powers to certain members of the armed forces as a public trust.  These powers must be exercised in the name of the United States in a manner befitting this trust.


A commander must be aware of the severity of punishments which may be adjudged by the various forums in order to make an intelligent disposition of or recommendation regarding the case.


The initial punishing authority is required by law to exercise absolute and unfettered individual judgment.  One should not be concerned with possible future actions of higher authority on the punishment; rather the punishing authority should adjudge an appropriate punishment under the circumstances of the case.


2.
Review.  As a convening authority, the commander refers charges to the lowest court that has the power to adjudge an appropriate sentence.  As the reviewing authority, the commander approves the sentence or part of the sentence found to be correct in law and fact and determined to be appropriate.


REFERENCE:  R.C.M. 1107.

C.
Duties as a Court Member

1.
In General.  Court members deliberate and vote after the military judge instructs them on sentence.  Only the members are present during deliberations and voting.  Panel members may not use seniority in rank to control the independence of junior members in the exercise of their judgment.


2.
Deliberations.  Deliberations include a full and free discussion of the sentence to be imposed in the case.  Members may normally take their notes with them during deliberations and will also be allowed to examine any exhibits which have been admitted and any written instructions.  If requested, the military judge may allow the court to be reopened to allow the members to have portions of the record played back or to have more evidence introduced.


3.
Proposal of Sentences.  Any member may propose a sentence.  Each proposal shall be in writing and shall contain the complete sentence proposed.  The junior member collects the proposed sentences and submits them to the president.  


4.
Voting.  Each member votes for a proper sentence for the offenses of which the court-martial found the accused guilty, regardless of the member's vote or opinion as to the guilt of the accused.  The president places the sentence proposals in voting order beginning with the least severe.  The vote is by secret written ballot beginning with the least severe and continuing, as necessary, with the next least severe, until a sentence is adopted by the concurrence of the number of members required under the circumstances.  A two-thirds vote is required to adopt a sentence; however, a three-quarters vote is required for sentences that include more than 10 years of confinement, and a unanimous vote is required to impose the death penalty.  


REFERENCE:  R.C.M. 1006.

D.
Matters to Consider

Anyone who attempts to judge another's conduct should be aware of what is involved.  Court members must make an impartial diagnosis of the problem and must understand the remedies available within the military.  In most civilian jurisdictions, the judge--not the jury--imposes sentence on a convicted offender.  A thorough investigation of the offender's record, termed the "presentence report," is prepared to assist the judge in assessing a proper sentence.  In the military, either the judge or the court members arrive at an appropriate sentence; there is no presentence report.  Court-martial procedure authorizes both the prosecution and defense to present, after findings, certain material which will assist the court in determining the kind and amount of punishment.


1.
Aggravation.
Regardless of the plea, after findings of guilty, the trial counsel may present evidence directly related to the offense for which an accused is to be sentenced so that the aggravating circumstances are understood by the sentencing body.  


In addition to matters in aggravation, the trial counsel may present evidence of admissible prior convictions and matters from the personnel records of the accused which reflect past conduct or performance, including any Article 15s which are properly maintained in the accused's personnel records.  Finally, the trial counsel may call witnesses to express opinions about the accused's past duty performance and potential for rehabilitation as a member of society.  The trial counsel may not inquire into the specific bases of witnesses' opinions on duty performance and potential for rehabilitation unless the witness has been cross-examined on this issue by the defense.  


REFERENCE:  R.C.M. 1001(a), (b).


2.
Extenuation.  Matters in extenuation of an offense serve to explain the circumstances surrounding the commission of the offense, including the reasons that motivated the accused. For example, an accused convicted of a 5-day AWOL may explain the absence by relating a chain of events involving the death of a close relative, which at the time seemed to justify the unauthorized absence. 


While this does not excuse the absence, it may help explain why this accused acted, and such an explanation could motivate a court to be lenient.


3.
Mitigation.  Matters in mitigation of an offense serve to bring to the court's attention evidence of the accused's prior good conduct, background, character of service, responsibilities, and other reasons that indicate leniency may be appropriate. 


The military judge will allow the defense counsel latitude at this stage of the proceedings.  For example, a properly authenticated letter from the accused's high school principal detailing the accused's good background could be considered as a matter in mitigation.


Also, examples of specific acts of bravery or prior good conduct may be presented.  Proof may include prior conduct and efficiency ratings of the accused or witnesses who testify as to the accused's prior good conduct.  The accused may also bring awards and decorations to the attention of the court.  The accused may make a sworn or unsworn statement to the court.  If the accused elects to make a sworn statement, the prosecution may cross-examine.  If the accused makes an unsworn statement, the trial counsel may not cross​-examine the accused about the statement but can rebut any factual inaccuracies with contradictory evidence.  The accused may also elect to have counsel make an unsworn statement on his or her behalf even if the accused testifies.


REFERENCE:  R.C.M. 1001(c).

E.
Punishment Limitations and Effective Dates

1.
General.  The various types of punishment available to the sentencing authority are limited in two ways:  (a) the sentence may not exceed the jurisdiction of the court-martial as to punishment; and (b) the sentence may not exceed the limitations on punishment for the convicted offense(s) defined in Part IV of the Manual for Courts-Martial.  


2.
Reprimand.  Any court-martial may impose a reprimand as a lawful punishment.  If a reprimand is imposed, the members do not determine the wording of the reprimand.  Rather, the convening authority issues the reprimand as a part of the action.


3.
Forfeiture of Pay.  Effective 1 April 1996, the law regarding forfeitures of pay at courts-martial changed.  According to new Article 58b, UCMJ, maximum forfeitures authorized for that level court-martial take effect if the court-martial adjudges either of two triggering sentences.  The triggers for automatic maximum forfeitures are sentences which include:  a) more than six months confinement; or, b) a punitive discharge (bad conduct discharge, dishonorable discharge, or dismissal) and ANY confinement.  The maximum forfeiture pursuant to Article 58b, UCMJ, at a general court-martial is total forfeiture of all pay and allowances; and at a special court-martial the maximum forfeiture is two-thirds of the soldier’s base pay.


The new law also gives the Convening Authority the option to waive forfeitures effected by operation of law for a period not to exceed six months, and to pay that money to the  dependents of the accused soldier.


A second amendment to the UCMJ enacted in 1996 determines the effective dates of forfeitures or reduction in grade adjudged by courts-martial.  Pursuant to new Article 57(b), UCMJ, any forfeitures or reduction from a court-martial take effect on the earlier of:  a) 14 days after sentencing; or, b) the date on which the Convening Authority approves the sentence.  Again, the law provides a means of temporarily easing the financial burden on the accused or dependents.  The Convening Authority may, upon application of the accused, defer the reduction and the forfeitures from the 14 day point until approval of the sentence. The Convening Authority may rescind such deferral at any time, and without any due process requirements for the accused.


4.
Fine.  All courts-martial have the authority to adjudge fines.  While a forfeiture deprives the accused of pay as it accrues, a fine is a judgment making the accused immediately liable to the United States for the total amount of money specified.  General courts-martial have the power to adjudge fines in addition to forfeitures.  Special and summary courts​-martial have authority to impose fines as well as forfeitures so long as the combined amount is no greater than two-thirds pay per month.  Fines are effective on action by the convening authority.


5.
Reduction in Grade.  General and special courts-martial may reduce enlisted soldiers to the lowest or any intermediate enlisted grade.  A reduction carries both the loss of military status and corresponding reduction of military pay.  Any enlisted soldier who receives an approved sentence of confinement or a BCD will be reduced to private E-1 by operation of law (Art 58a).  A commissioned or warrant officer, or a cadet or midshipman may not be reduced in grade by any court-martial, except that, in time of war or national emergency, the Secretary concerned may commute a sentence of dismissal to reduction to any enlisted grade.  Pursuant to new Article 57(b), UCMJ, reduction is effective 14 days after sentence is adjudged, or on the date of action by the Convening Authority, whichever is earlier.  Thus, it is wrong for a commander or first sergeant to remove the stripes of a soldier sentenced to reduction immediately after a court-martial.


6.
Restriction.  Restriction is a moral restraint requiring that an individual remain within a specific geographic area.  For example, a sentence could include restriction to the company area.  Regardless of the level of the court​-martial, restriction may not exceed 60 days.  In order to aid in the enforcement of this punishment, a person undergoing restriction may be required to report to a specified individual at a specified time.  Restriction is effective upon convening authority action.


7.
Hard Labor Without Confinement.  A sentence to hard labor without confinement envisions an individual performing hard labor during available time in addition to regular military duties. Normally, the immediate commanding officer of the accused will determine the nature and amount of the duties that will constitute the hard labor.  Hard labor without confinement may be adjudged only for enlisted soldiers.  Hard labor without confinement may not exceed three months for a general or special court-martial and 45 days for a summary court-martial.  A summary court-martial is without authority to impose hard labor without confinement upon enlisted soldiers E-5 and above.  This punishment is effective upon convening authority action.  


8.
Confinement.  Only a general court-martial may impose confinement upon a commissioned officer or a warrant officer.  A special court-martial may adjudge confinement for six months.  A summary court​-martial may confine an enlisted soldier below the grade of E-5 for one month.   Confinement is effective immediately after the court-martial.  


9.
Bad-Conduct Discharge (BCD).  Only enlisted soldiers may receive bad-conduct discharges.  Bad-conduct discharges may only be adjudged by a general court-martial or by a special court-martial specifically authorized to impose a bad-conduct discharge.  In order for a special court-martial to impose a bad-conduct discharge, the court must have been convened by a general court-martial convening authority.  The bad-conduct discharge is less severe than a dishonorable discharge and is designed as a punishment for bad conduct rather than as a punishment for serious offenses of either a civil or military nature.  A bad-conduct discharge is effective only after appellate review is completed. 


10.
Dishonorable Discharge (DD).  A dishonorable discharge may be adjudged only by general courts-martial and may be imposed upon appointed warrant officers and enlisted soldiers.  The Manual for Courts-Martial provides that a dishonorable discharge should be reserved for those who should be separated under conditions of dishonor, after having been convicted of offenses usually recognized by the civilian legal system as felonies, or offenses of a military nature requiring severe punishment.  A dishonorable discharge is effective only after appellate review is completed. 


11.
Dismissal.  A dismissal may only be adjudged by a general court​-martial and only upon commissioned officers and commissioned warrant officers.  It is the equivalent of a punitive discharge (BCD, DD).  Dismissal may be adjudged for any violation of any article of the UCMJ (i.e., not only those for which a BCD or DD is authorized).  A dismissal is effective after appellate review is completed. 


12.
Death.  The death penalty may be adjudged only if an accused is unanimously convicted of certain offenses (for example, premeditated murder or espionage) at a court-martial specifically empowered to adjudge the death penalty.  A death sentence may not be adjudged unless all the court members find, beyond a reasonable doubt, that one or more aggravating factors exist.  An example of an aggravating factor for premeditated murder is that the victim was a commissioned, warrant, or noncommissioned officer in the execution of the victim's office.  If one or more aggravating factors are found beyond a reasonable doubt, a sentence of death may be adjudged only upon the unanimous vote of all the members that any extenuating or mitigating circumstances are substantially outweighed by any aggravating circumstances.  A sentence of death includes a dishonorable discharge or dismissal, and confinement as a necessary incident of a sentence of death but not a part of it.  A sentence of death may not be suspended.  The death penalty is effective only after appellate review is completed and after it is ordered executed by the President.


REFERENCE:  R.C.M. 1003.

F.
Additional Punishments (Recidivist Provisions)

R.C.M. 1003(d) of the Manual for Courts-Martial sets forth a number of circumstances which authorize increased punishment beyond that authorized by the maximum punishment listed in Part IV.


1.
Three or More Convictions During the Past Year.  If an accused has three or more previous convictions during the year prior to the commission of any offense for which he or she is convicted, the court may adjudge a dishonorable discharge, total forfeitures, and confinement for one year notwithstanding the lesser punishments authorized for the offense.


2.
Two or More Convictions During the Past Three Years​.  If an accused has two or more previous convictions during the three years prior to the commission of any offense for which he or she is convicted, the court may adjudge a bad-conduct discharge, total forfeitures, and confinement for three months notwithstanding the lesser punishments authorized for the offense.


3.
Offenses - Six Months.  Finally, if an accused is found guilty of two or more offenses, none of which authorizes a bad-conduct discharge but the combined authorized confinement exceeds six months, the court​-martial may also impose a bad-conduct discharge.


These rules are important to you as a commander and as a convening authority seeking to dispose of a case.  For example, if you are a convening authority confronted with an accused who has committed two offenses for which no BCD is authorized, your immediate reaction may be to convene a special court-martial despite the fact that you feel the offender should be punitively discharged.  If the authorized confinement for the offenses exceeds six months, you may forward the case to a general court-martial convening authority with a recommendation that the case be referred to a special court-martial authorized to impose a bad-conduct discharge.


REFERENCE:  R.C.M. 1003(d).

G.
Powers of the Convening Authority with Regard to Sentence

1.
Review.  The convening authority shall approve that sentence which is warranted by the circumstances of the offense and appropriate for the accused.  There is no requirement that the convening authority approve the sentence adjudged by the court.  The convening authority may not, however, increase the sentence imposed by the court.


2.
Alternatives.  The convening authority may decide upon one of three courses of action when reviewing the sentence imposed by the court​-martial.  The convening authority may approve the sentence without change, approve a less severe sentence, or disapprove the entire sentence.


3.
Legal Sentence.  Many factors are involved in a commander's exercise of his discretion as the convening authority to approve a sentence which he or she feels is appropriate.  The convening authority has a duty to approve only so much of a sentence as is legal.  For example, if a summary court-martial sentences an accused to confinement for three months, the convening authority can only approve so much of the sentence as amounts to confinement for one month (the maximum sentence to confinement a summary court-martial legally can impose).


4.
Suspension.  The convening authority may take mitigating action by suspending all or part of a sentence.  Suspension creates a probationary period for the accused.  The period of suspension and the conditions upon which the suspension is granted are within the discretion of the convening authority.  The suspension must be for a reasonable time, and in no case may the suspension extend beyond the current enlistment of the offender.  (See also Army Reg. 27-10, Legal Services: Military Justice, para. 5-31 (24 June 1996), that defines "reasonable periods" of suspensions.)  Suspending sentences is a rehabilitative tool that may be appropriate in certain circumstances.  R.C.M. 1108 governs the suspension process and commanders should consult with their staff judge advocates before ordering any suspension.


Should the offender commit another offense while serving a suspended sentence, the suspension may be vacated.  If the case involves a bad-conduct discharge or a general court-martial sentence, a hearing must be held before the suspension can be vacated.  The staff judge advocate should be consulted in such cases as there are important procedural requirements.


5.
Reduction in Sentence.  In addition to having the ability to suspend punishments, the convening authority may remit or commute the sentence in whole or in part.  Reductions in sentence are always considered on a case-by-case basis.  Examples of when a reduction in sentence may be appropriate are when a family requires support and substantial forfeitures have been adjudged, or when a co-accused has been sentenced to a significantly less severe sentence and the interests of justice would be served by the reduction.


6.
Deferment of Confinement.  If the accused has been sentenced to a term of confinement, he or she may petition the convening authority to defer the service of confinement.  The accused has the burden of showing that the interests of the accused and the community in release outweigh the community's interests in immediate and continued confinement.  Among the factors which the convening authority can consider are the nature of the offenses, the effect of the crime on the victim, the command's need for the accused, and the effect of deferment on good order and discipline in the command.  The commander's decision must be in writing and must state the basis for denial.  Denial of a request for deferment is subject to judicial review only for abuse of discretion.  If deferment is granted, the commander can include appropriate restrictions or conditions on the accused during the period of deferment.  For example, the accused may be ordered not to enter a certain service club, housing area, or geographic area.   These conditions must not be a substitute form of punishment.  After deferment is granted, the convening authority may rescind the deferment, but the accused is entitled to notice and an opportunity to be heard.


7.
Excess Leave.  If an approved sentence includes an unsuspended dismissal or punitive discharge, the general court-martial convening authority may direct the soldier to take excess leave involuntarily to await discharge.  Confinement included as part of the approved sentence must have been served, deferred, or suspended prior to the beginning of leave.  A soldier does not accrue pay or allowances while on excess leave awaiting discharge.


REFERENCE:  R.C.M. 1101(c); 1107; 1108; Para. 5-4, AR 630-5.

H.
Problem Areas

1.
Inconsistent Sentences.  Commanders should be aware of two problem areas with respect to inconsistent sentences.  Occasionally, a court-martial may adjudge a sentence which includes confinement for one month and a reduction to E-4.  As explained, under Article 58a, UCMJ, any confinement automatically reduces the soldier to the grade of E-1.  The question in such a situation is what the court intended:  a one-grade reduction or confinement regardless of the included reduction?


Another problem of a similar nature involves a sentence to a suspended bad-conduct discharge.  Only the convening authority can suspend a sentence, not the court.  The question is, would the court have awarded a bad-conduct discharge if they had known that the suspension would have no effect?  In either event, the staff judge advocate should be consulted.


2.
Improper Forfeitures.  The wording of the sentence is critical in adjudging or approving forfeitures.  A sentence which reads "forfeiture of $40 for six months" amounts to a total forfeiture of $40.  On the other hand, a sentence which reads "forfeiture of $40 pay per month for six months" amounts to a forfeiture of a total of $240.  

I.
Confinement Facilities

1.
United States Disciplinary Barracks (USDB).  The USDB is located at Fort Leavenworth, Kansas.  The general rule is that the USDB confines enlisted long-term prisoners (defined as more than one year remaining on a sentence after convening authority action and initial clemency consideration).  In practice, Army prisoners with sentences in excess of five years are transferred to the USDB.  Additionally, the USDB confines long-term prisoners from other services, as well as all officer prisoners (regardless of length of sentence).   


The mission of the USDB is two-fold:  (a) to confine prisoners who are legally sentenced to confinement under the provisions of the UCMJ in a safe, secure environment; and (b) to provide the correctional treatment, training, care, and supervision necessary to return inmates to civilian life as useful, productive citizens with improved attitudes and motivation.  Military discipline and courtesy are maintained within the USDB.  Discipline and Adjustment Boards, convened by the Commandant of the USDB, review alleged violations of institutional rules and make recommendations to the Commandant for corrective action.  The rules, programs, and activities of the USDB are discussed in USDB Regulation 600-1.


Shortly after arrival at the USDB, every inmate is evaluated by the staff of the Directorate of Mental Health.  Specialized treatment is provided for many categories of inmates, such as child sex offenders and alcohol or drug abusers.  The inmates also receive vocational training to prepare them for civilian employment.                                             


2.  Regional Confinement Facilities (RCF).  Multi-service Regional Confinement Facilities are located throughout CONUS.  The Army currently operates facilities at Fort Lewis, Washington; Fort Sill, Oklahoma; and Fort Knox, Kentucky.  The Army also operates OCONUS facilities in Germany, Panama, Korea, and Alaska.  Regional facilities operated by the Navy, Air Force, and Marines are also available for confinement of Army enlisted prisoners.  The general rule is that Army enlisted prisoners with sentences that include confinement up to and including five years are confined at the nearest Regional Confinement Facility.


Inmates who engage in misconduct are subject to Disciplinary and Adjustment Boards, punishment under the UCMJ, or possible transfer to the USDB.  All prisoners assigned to the Regional Confinement Facilities receive individual evaluation, counseling, and treatment by social workers.


3.
Installation Detention Facility (IDF).  The 13 stateside IDFs have been replaced with the Regional Confinement Facilities.  Four OCONUS IDFs remain at Mannheim, Germany, Camp Humphreys, Korea, Fort Clayton, Panama, and Fort Richardson, Alaska.  These OCONUS facilities are used for pretrial confinement and for post-trial confinement pending transfer to one of the CONUS RCFs.
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General Court-Martial Sentence Worksheet


After the Court has reached a sentence, the President shall circle the punishment(s) selected and accomplish any filling in or crossing out within the punishments selected.

__________________________, this court-martial sentences you:

1.


To no punishment.

Reprimand
2.


To be reprimanded.

Forfeitures, Etc.
3.


To forfeit $_______ pay per month for _________ month(s).

4.


To forfeit all pay and allowances.

5.


To pay the United States a fine of $_______ (and to serve (additional) confinement of _______ (days/months/years) if the fine is not paid).

Reduction of Enlisted Personnel
6.


To be reduced to ________.

Restriction
7.


To be restricted to the limits of ________________ for _______ (days/months).

Hard Labor
8.


To perform hard labor without confinement for _______ (days/months).

Confinement
9.


To be confined for _______ (days/months/years) (the length of your natural life).

(cont. on back)

Punitive Discharge
10.
To be discharged from the service with a bad-conduct discharge (enlisted personnel only).

11.
To be dishonorably discharged from the service (enlisted personnel and noncommissioned warrant officers only).

12.
To be dismissed from the service (commissioned officers, commissioned warrant officers, cadets, and midshipmen only).

JAGS-ADC  

1 January 1997

Information Memorandum 

SUBJECT:  Prisoner Transfer Criteria and Sentence Statistics 

1.
The following guidelines control the transfer of post-trial confinees:


< or = 5 Yrs



Ft Knox RCF, Ft Lewis RCF, Ft Sill RCF, as well as 










other service RCFs


> 5 Yrs and all



United States Disciplinary Barracks at Ft 



officers




Leavenworth

2.  Overseas short-term facilities are:  Coleman Barracks at Mannheim, Germany; Camp Humphreys, Korea; Quarry Heights, Panama; and Fort Richardson, Alaska.  Prisoners will be transferred at the earliest opportunity to a CONUS facility.

3.  Sentence statistics (at USDB, for all prisoners):  (data as of Dec 96)


Sentence




# of prisoners


less than 12 months
11


1 - 3 years
12


3 - 5 years
62


5 - 10 year
368


More than 10 years
318


Life
71


Death
9

4.  Average Sentence Length:



Total Population
Officer

Army
15 yrs 1 mos
6 yrs 8 mos


Air Force
14 yrs      
3 yrs 4 mos


Marines
18 yrs 10 mos
7 yrs


Navy
12 yrs 2 mos
8 yrs 4 mos


Coast Guard
 6 yrs 
(None confined)

JAGS-ADC

SUBJECT:  Prisoner Transfer Criteria and Sentence Statistics

5.  Crimes:


% of total

Type of crime 
inmate pop.
% of female pop.
% of officer pop.

Against Persons
82.31%
50.00%
62.79%


Against Property
7.24%
5.55%
20.93%


Narcotics

7.34%
38.88%
11.62%


Other civilian cr.
1.93%
5.55%
.00%


Other Military cr.
1.15%
.00%
4.65%
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CHILD and spouse ABUSE
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CXXIV. INTRODUCTION
The problem-
A Gallup poll conducted in 1995 estimated that 1.3 million children were sexually abused in the past year.  In a survey done of child welfare agencies throughout the country, the National Committee for the Prevention of Child Abuse reported approximately 3 million substantiated cases of physical abuse.  Risen 50% since 1980.

A battering husband kills four women a day.  One woman is battered every 15 seconds.

Link between child abuse and spouse abuse.  The American Academy of Pediatrics estimates that between 30-59% of mothers of children reported for abuse are themselves battered.

The Clerk of Court, United States Army Court of Criminal Appeals, estimates the percentage of the general-courts martial containing at least one specification of child abuse has risen from 4.7% in 1988 to 14.4% in 1995 - fell to 9.3% in 1996.  Rose to 10.5% in 1997.  

Why a separate class?  Unique Issues.
Family members.

Rank of Perpetrator.

Duty Performance.

Role of Medical Personnel.

Interface with Civilian Agencies.

CXXV. ARMY POLICY
AR 608-18, The Army Family Advocacy Program.  It is DA policy to:
Prevent spouse and child abuse.

Protect victims of abuse.

Ensure personnel who intervene are trained.

Identify abuse early and provide treatment for those affected.

Balance treatment concerns with your authority as a commander to take disciplinary or administrative action.

Responsibilities.  
At DA level, the ACSIM has responsibility for the Family Advocacy Program.

The Commander, U.S. Army Community and Family Support Center develops policy and programs.

Unit Commanders:

Attend spouse and child abuse commander education programs designed for unit commanders.
Schedule time for soldiers to attend troop awareness briefings.
Report and investigate suspected abuse.
Attend Case Review Committee (CRC) presentations when unit soldiers involved.
Encourage soldiers to participate in Family Advocacy Programs.
Consider CRC recommendations before taking administrative or disciplinary action.
The Family Advocacy Program Manager (FAPM):

Works for Army Community Services (ACS).
Runs Family Advocacy Program for the installation.
Acts as liaison between military and civilian agencies. 
Serves as member of FAC.
The Family Advocacy Committee (FAC):

is the multidisciplinary team that advises installation commander on FAP policy and procedure.
is chaired by the garrison or base support battalion commander or designee.
is composed of:
Pediatrician or other MD.
Community Health Nurse (ad hoc).
DENTAC representative.
Provost Marshall representative.
CID representative.
SJA representative.
ADAPCP clinical director.
Child Development Services representative.
Schools representative.
Installation Chaplain or representative.
Command Sergeant Major.
Child Protective Service representative.
Meets at least quarterly.
Identifies trends requiring a command or community response, coordinates civilian and military resources, facilitates an integrated community approach to the prevention of child and spouse abuse, develops community, command and troop education prevention programs, publicizes how to report abuse, addresses administrative details.
Case Review Committee (CRC):

Is a multidisciplinary team falling under medical treatment facility (MTF).
chaired by the Chief, Social Work Services.
tracks and evaluates cases of reported abuse.
cases are either substantiated or unsubstantiated.
the standard is fairly low: a preponderance of the evidence.
a majority of members must vote to substantiate.
meets monthly; each case is reviewed at least quarterly.
determines whether civilian courts should intervene.
determines whether to recommend removal of children from home.
recommends corrective measures.
briefs the commander on status of case.
recommendations, such as treatment, foster care, etc., do not preclude criminal or adverse administrative action against a soldier.  
Reporting Requirements.
Report Point of Contact (RPOC).  Para. 3-6.

Designated by installation commander as a central POC.
Normally the MTF emergency room or MP Desk.
Manned 24 hours.
Who must report suspected abuse? 

All soldiers, civilian employees and members of military community should be encouraged to report.
Law enforcement, medical, social work and school personnel will report.
Commanders should report.
When a family member reports abuse, the commander will be notified within 24 hours.

Removal of Children From Home.
Medical Protective Custody.  If the child is properly at the MTF, child may be taken into medical protective custody as follows:

Obtain parental consent, if possible.
If consent is not given, ask whether the child suffers from abuse or neglect by a parent to the extent that immediate removal from the home is necessary to avoid imminent danger to the child’s life or health.
The treating physician makes the initial determination.
Approved by MTF commander.
Unit commander will be notified.
Children cannot be removed from a home, school or child care facility unless a bona fide medical emergency exists.  Coordination with civilian authorities may be appropriate.

Foster Care. 

Generally, need parental consent or order from state or foreign court with jurisdiction.
U.S. - seek court order even if parental consent is given.
Foreign Country - Coordinate with host nation authorities.
Emergency situations.  May be authorized if abuse is substantiated and child at risk of death or physical injury. 
Records of Reported Abuse:  Chapter 5.
are filed with the Army Central Registry, Fort Sam Houston.

must be substantiated spouse and child abuse.

The standard used by the Case Review Committee – a preponderance of the evidence available indicates abuse occurred.  
Distinguish the standard used by CID in titling decisions:  credible information exists that a crime was committed and this person did it.     
a commander’s access governed by FOIA and Privacy Act.

CXXVI. INVESTIGATION AND COMMANDER’S OPTIONS
Law enforcement officials will take the lead.
Military police: any offense punishable by one year or less.

CID:  all other offenses.

CID will handle almost all offenses involving child sexual abuse, often in conjunction with civilian law enforcement agencies.

Self-incrimination.
Interrogation of suspect.

Preference for law enforcement.
If a commander questions the soldier, read Article 31/Miranda rights.  See rights Warning Card (GTA 19-6-6).
Social Workers or Medical Personnel.  Once a soldier is identified as suspect, questioning should stop and law enforcement notified.
Therapist-patient privilege in the military?  Unclear in light of recent case law.  The Joint Service Committee on Military Justice has recommended the President approve a privilege prohibiting the government and defense from using statements made by service members and civilians to psychiatrists, psychotherapists and licensed social workers.  However, while there may eventually be a rule prohibiting use of these communications in a court-martial, unresolved is whether health care providers can still be compelled to disclose to the chain of command communications made by soldiers to insure the health and welfare of other soldiers in the command.. 
Immunity.  Can only be granted by the GCMCA.

Commander’s options.  
Actions under UCMJ.

Court-Martial.
Nonjudicial Punishment.
Adverse Administrative Actions.

Counseling, Reprimand.
Bar to Reenlistment.
Administrative Separation.
Ancillary actions.

Termination of quarters/move soldier into the barracks.
Early return of dependents if overseas.
Curtailment of soldier’s tour.
Bar to the installation.
Refer soldier to Community Mental Health.
Considerations.

Must consider recommendation of the CRC. 
This is only one of many factors.  Also consider the need to maintain discipline, victim’s needs, and the interests of justice.
Effect on victims.  Will terminating quarters result in their unavailability for testimony?
Subpoena power does not exist outside U.S.
Foreign nationals may not be compelled to testify in U.S. courts.  SOFA may require host nation to issue subpoena.
Statute of Limitations.  Normally 5 years.  Article 43, UCMJ.
Dealing with family members.

Chain of Command concern v. disciplinary role.
Emotional issue.
Don’t discuss legal rules (use of statements, etc.)
Concerns with finances, disruption of family, may lead to recanting or altering of testimony. 
Victim - Witness Assistance.  AR 27-10, chapter 18.  
Victims and witnesses are to be treated with dignity and courtesy.
Victims should be kept informed of court proceedings and consulted about pretrial agreement negotiations and decisions not to prefer charges.
Staff Judge Advocate is responsible for the installation Victim - Witness Program. 
CXXVII. THE COURT-MARTIAL PROCESS
Typical Charges.
Rape and Carnal Knowledge (Article 120) (viability of mistake of fact defense in carnal knowledge cases).

Sodomy (Article 125).

Indecent Acts or liberties with a Child (Article 134).

Indecent Exposure (Article 134).

Indecent Language (Article 134).



Article 32, UCMJ Investigation.
Careful selection of investigating officer.  Pick officer you could least afford to lose.

Witnesses.

No subpoena power over civilians.
Investigating officer decides if witness is reasonably available.  R.C.M. 405(g)(2).  If travel is required, IO coordinates with OSJA. Travel funded by GCMCA.
Authorizing delays.
Production of Witnesses at Trial.
The SJA office is responsible for securing witnesses for both the prosecution and defense.

Subpoena Power.  A court-martial has the power to subpoena civilian witnesses (military witnesses are not subpoenaed, they are ordered to court).

Extends only to territorial limits of U.S.  No U.S. subpoena power exists overseas. 
Court-martial overseas:  SOFA may address host nation subpoena.
Court-martial in U.S. but civilian witness outside U.S.: cannot be compelled to testify. 
Witness who fails to respond to a subpoena may be punished in federal district court under Article 47, UCMJ.  Subject to confinement and/or fine.  As a practical matter, not often used.
Guns, Soldiers and Domestic Violence.   
CXXVIII. CONCLUSION.
Chapter 17

SOLDIER SUPPORT TO FAMILY MEMBERS
Outline of Instruction
CXXIX. REFERENCES.
Army Regulation 608-99, Family Support, Child Custody, and Paternity (1 November 1994).

CXXX. MILITARY POLICY REGARDING FAMILY SUPPORT.
DOD Policy:  Military service will not be used to evade family support obligations.
Support Enforcement in the Army:  Army Regulation 608-99.
Purposes of AR 608-99.

Implement DOD policy on family support.
Define the amount of a soldier's family support obligation.
Create a mechanism to ensure soldiers meet their support obligations.
Define Army policy regarding paternity allegations.
Define Army policy regarding child custody matters.
A matter of command interest.

Whom Must the Soldier Support? 

Soldiers must support "family members," a term defined in the glossary of AR 608-99.
Current spouse.
Minor children (unmarried, under 18 and not in the Armed Forces) born into the soldier's marriage or adopted by the soldier.
Illegitimate children born to...
A female who is a soldier; or
A male soldier if there is a court order determining paternity and requiring him to provide support.
Any other person the soldier may be required by law to support.
Stepchildren.
Parents.
This definition of "family member" is not necessarily consistent with other definitions (e.g., regarding health care, BAQ, and commissary/PX benefits).
How Much Support?

A soldier must comply with any applicable court order.
If there is no court order, a soldier must comply with any written agreement regarding support.
If there is no court order, or written agreement, or effective oral agreement, then a soldier must pay the interim support required by paragraph 2-6 of AR 608-99.
Interim Support Requirements are based on BAQ-WITH, and BAQ-DIFF rates for a soldier's rank.  As of 1 January 1998, soldiers receive Basic Allowance For Housing (BAH).  BAH is a combination of the BAQ rate authorized and VHA for the locale.  THE ARMY SUPPORT OBLIGATION DID NOT CHANGE -- 1999 BAH Table II and Differential gives you the 1999 BAQ-WITH and BAQ-DIFF rates.  It is attached.
Interim Support Requirement  (detailed in para. 2-6, AR 608-99).

An Army-created guideline for support in the absence of an agreement between the parties or a court order.
Not intended to permanently define the support obligation--emphasis is on the word interim.
There also is an emphasis on the word requirement. 
Amount for single family.
Living on-post:  difference between BAQ at the with-dependents rate and BAQ at the without-dependents rate for the soldier's pay grade.
Living off-post: the amount of BAQ at the with-dependent rate for the soldier’s pay grade. 
Amount for multiple families.
"Multiple family" situations arise whenever supported family members live in different households; e.g., soldier has a child from a previous marriage living in one place and a current family lives elsewhere.
Each family member gets a pro-rata share of BAQ at the with-dependent rate. 
Examples.
--  Suppose a soldier has 2 children by a prior marriage (with no court order for support) and he has separated from his current wife and 2 children who live off-post.  His "BAQ-with" is $350.

Total family members:     5

Pro-rata share of BAQ: $ 70  ($ 350/5)

Amount to children

of previous marriage:   $140  ($ 70 X 2)

Amount for current 

family:                       $210  ($ 70 X 3)

--  Same facts as above, except there is a court order requiring him to pay  $300 support for the 2 children from his first marriage.

Total family members:     5

Pro-rata share of BAQ: $ 70  ($ 350/5)

Amount to children 

of previous marriage:   $300  (per court order)

Amount for current 

family:                       $210  ($ 70 X 3)

Amounts for military couples.
No children:  no support to the other spouse.
All the children of the marriage with one spouse:  the difference between BAQ-with and BAQ-without for the non-custodial parent's pay grade.
Children of the marriage split between the parents:  no support.
AR 608-99 determines the Army soldier’s support obligation; if the spouse is a different service that service’s guidelines determine that spouse’s support obligation.
Payment In Kind.  AR 608-99, para. 2-7d & e.

Allowed only in cases of interim support unless the court order or written agreement allows for payment in kind.
Limited to payment of non-government housing expenses for a dwelling in which the supported family members reside.
Rent.
Real property taxes and property insurance, mortgages
DOES NOT include utilities, cable T.V.
Soldier must make up any shortfall between payment in kind and actual support obligation.
Other support in kind such as car payments, insurance and credit card obligations requires written consent of the supported family members.
The Commander's Role.

Enforcement of the support obligation is the unit commander's responsibility.
Commander can counsel the soldier and impose punishment for a failure to provide support.
Commander cannot take money away from soldier and give it to the family.
Setting the amount of the support obligation.
Company commanders cannot excuse failure to comply with the minimum requirements created by the regulation.
Battalion commanders may release a soldier from the regulatory support requirements of AR 608-99 in the following circumstances:
Order has been issued by a court without jurisdiction.  Release from the requirement to support in accordance with the terms of a court order is only appropriate when jurisdiction is clearly lacking and the soldier has continuously provided support in accordance with a written agreement or the interim requirements of AR 608-99.
A court order does not contain a  financial support provision.  Release under this authority is limited and should be discussed with the servicing SJA office.
The income of the spouse exceeds the military pay of the soldier.  This is a defense to spousal support, not child support, and only applies in the absence of a court order or written separation agreement.
The soldier has been the victim of a substantiated case of  physical abuse.  Only appropriate when the abuse is documented by a court or a Family Advocacy Case Management Team (FACMT) and did not involve a mutual affray or abuse of the spouse by the soldier.  This exception authorizes release from regulatory requirements to support a spouse, not children.
The supported family member is in jail.  This exception applies to any penal institution, regardless of the reason for incarceration.
The supported child is in the custody of another who is not the lawful custodian.  This limited exception applies only when the soldier is the lawful custodian and is diligently pursuing physical custody.
Credit for support in kind is limited, and an allegation of marital infidelity or desertion is not a defense.
Ensure the troops know their obligations.
Counsel the soldier about a nonsupport complaint.

If possible, send the soldier to Legal Assistance.
Provide a rights advisement.
AR 608-99 is punitive, and failure to provide required support is a violation of Article 92, UCMJ.
The soldier should also be given an opportunity to complete DA Form 5459-R, Authority to Release Information From Army Records on Nonsupport/Child Custody/Paternity Inquiries.  This form is included in the  regulation.
Question the soldier about the situation.
Respond to the complaint within 14 days.
Final step:  determine whether disciplinary action is appropriate.
Sanctions are a means of "encouraging" support and deterring nonsupport.
Possible actions.  
Counseling.
Letter of reprimand.
Bar to reenlistment.
Administrative separation.
Punishment under the UCMJ (failure to obey a lawful general regulation--AR 608-99).
Additionally, if the soldier has been drawing "BAQ-with" and not supporting the family, notifying the finance officer of this fact will result in termination of BAQ and recoupment of past BAQ the soldier has already received.
Help For Soldiers Seeking Child Support From Ex-spouses.

Soldiers can use the "IV-D" program in the state in which they are assigned.
Under the IV-D program, for a minimal fee (not exceeding $25.00), the state will pursue the soldier's support claim, even if the non-supporting ex-spouse is located in a different state. 
CXXXI. PATERNITY.
The Army's Role.
This is essentially a civilian matter.

We counsel the soldier and answer the mail.

The Commander's Role.
Advise the soldier of the allegation.

Give him an opportunity to consult with legal assistance.

Give him an opportunity to acknowledge or deny paternity.

Answer the writer based on the soldier's response and his decision regarding release of information.

--If he acknowledges paternity, the chain of command should help him start an allotment and apply for BAQ and an ID card for the child.

CXXXII. CHILD CUSTODY AND PARENTAL KIDNAPPING.
Army Policy.
Soldiers must comply with child custody orders.

Regulatory violations.  A soldier who is aware that another person is the lawful custodian of an unmarried child under the age of 14 will not:

Abduct, take, entice, or carry the child away from the lawful custodian.
Withhold, detain, or conceal the child from the lawful custodian.
Commander's Actions.

Advise the soldier of legal rights.
AR 608-99 is punitive, so Article 31 rights apply.
Soldier also should be asked for consent to release information on DA Form 5459-R.
Question the soldier.
Consult with an administrative law attorney as necessary to clarify the legal posture of the case.
Respond to the writer with appropriate information.
Take appropriate disciplinary action.
--The full range of administrative and punitive actions can be taken if a custody order is violated.

DOD Policy (See Chapter 4 of AR 608-99).
Special rule for soldiers and family members who are:

Stationed overseas, and
The subject of:
A judicial contempt citation, order to (show cause, or a felony charge.
Arising from a family support, child custody, child visitation or paternity case.
Upon receiving notice of the legal action, the command attempts to get the matter resolved without the soldier or the family member having to return to the U.S.

If this is not possible, and if the requesting civilian court or agency agrees to provide intra-U.S. transportation, then the Army must return the soldier to the nearest U.S. port of entry, at government expense.

If the subject of the request is a family member, or involves a soldier but does not involve child custody, the company commander will forward the matter with recommendations to the GCMCA.

The GCMCA, in coordination with the SJA, will consider a range of possible solutions including, but not limited to, withdrawal of command sponsorship, adverse action and tour curtailment.

CXXXIII. CONCLUSION
.

1999 BAH Table II and Differential

	GRADE
	FULL (BAQ/WITH)
	DIFFERENTIAL

	
	
	

	0-7 To 0-10
	$1081.20
	$202.80

	06
	$973.50
	$167.70

	05
	$938.40
	$162.30

	04
	$827.10
	$108.00

	03
	$684.30
	$107.70

	02
	$584.40
	$127.20

	01
	$522.60
	$137.40

	03E
	$735.30
	$112.80

	02E
	$663.60
	$134.70

	01E
	$613.20
	$158.10

	
	
	

	W5
	$798.30
	$67.50

	W4
	$732.00
	$83.10

	W3
	$670.80
	$125.40

	W2
	$616.80
	$132.60

	W1
	$533.70
	$128.10

	
	
	

	E9
	$702.60
	$169.50

	E8
	$647.70
	$158.40

	E7
	$601.50
	$183.60

	E6
	$555.60
	$177.30

	E5
	$499.80
	$150.90

	E4
	$434.40
	$130.80

	E3
	$404.40
	$106.80

	E2
	$385.20
	$143.40

	E1
	$385.20
	$169.50


CHAPTER 18

REGULATION OF SPEECH, POLITICS, & RELIGION

CXXXIV. I.
SOURCES OF COMMAND AUTHORITY
A.
Constitution:
1.
Article 1, Section 8:  “Congress shall have the power to ... declare war ... raise and support Armies ... make rules for the Government and regulation of the Land and Naval forces....”

2.
Article II, Section 2:  “The President shall be Commander in Chief of the Army and Navy of the United States ....”

B.
Statutes, e.g., 10 U.S.C. sections 1071-1104, “under regulations to be prescribed by the Secretary of Defense,” active duty military entitled to medical and dental care in any facility of the uniformed services.
C.
Regulations: DoD Directives/Instructions; Army Regulations; local regulations.
D.
Inherent Authority.  Recognized in Cafeteria and Restaurant Workers Union v. McElroy, 367 U.S. 886 (1961)(power of a commander over an installation is “necessarily extensive and practically exclusive, forbidding entrance and controlling residence as the public interest may demand”).  See also Greer v. Spock, 424 U.S. 828 (1976).
CXXXV. II.
DELEGATION OF COMMAND AUTHORITY:  “Any duties of an installation commander may be delegated except those which are imposed upon installation commander by law, such as those mentioned in the Uniform Code of Military Justice, appropriation acts, other statutory provisions and regulations, or other directives that specifically prohibit delegation.” AR 210-10, para 2-5.CXXXVI. III.
USE OF COMMAND AUTHORITY TO REGULATE:
A.
Speech
1.
Nature of Forum:

a.
Public Forum:  Traditionally used for free speech activities, such as public streets and sidewalks.  See Hague v. Committee for Industrial Organization, 307 U.S. 496 (1939).
b.
“Created” Public Forum:  aka “limited” or “designated.”  Government property set aside for free speech activities.  Rosenberger v. Rector and Visitors of the University of Virginia, 115 S.Ct. 2510 (1995).  Intent & extent of use granted is key.
c.
Nonpublic Forum.  Public property which is not by tradition or designation a forum for public communication may be reserved for its intended purpose so long as “regulation on speech is reasonable and not an effort to suppress expression merely because public officials oppose the speaker’s view.”  Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37 (1983). Public access such as at open house is not sufficient to convert a military installation into a public forum in absence of abandonment of military special interest.  Factors include mission-focus and political neutrality.
2.
Nature of Restriction:

a.
Content-based:
(1)
Public and “Created” Public Forum:  strict scrutiny (necessary to serve a compelling state interest and narrowly drawn to achieve that end).
(2)
Nonpublic Forum:  reasonable for forum.  Jones v. N.C. Prisoners’ Labor Union, 433 U.S. 119 (1977)(ban on inmate solicitation to join prison inmate “labor union” and group meetings rationally related to reasonable objectives of prison administration). 
b.
Content-neutral, i.e., government’s purpose is justified without reference to the content of the regulated speech.  Standard is “reasonable time, place, and manner” restrictions.  Must be “narrowly tailored” and provide alternate means of communication.  Ward v. Rock Against Racism, 491 U.S. 781 (1989); Friends of the Vietnam Memorial v. Kennedy, 899 F. Supp 680 (D.D.C. 1995).
3.
Unprotected Speech includes Dangerous Speech: 

a.
Civilian Standard:  whether words used under circumstances are such as to create a clear and present danger, i.e., directed to inciting or producing imminent lawless action and likely to do so.  Brandenburg v. Ohio, 395 U.S. 444 (1969).
b.
Military Standard:  speech which undermines the effectiveness of response to command is constitutionally unprotected.  Parker v. Levy, 417 U.S. 733, 758 (1974).
4.
Prior Restraint.  DoDD 1325.6, Guidelines for Handling Dissident and Protest Activities Among Members of the Armed Forces, 1 Oct 1996;  AR 600-20, Army Command Policy, 30 Mar 88, para 5-9.

a.
Approval in advance to determine whether publication presents clear danger to loyalty, discipline, or morale of military personnel or if distribution would materially interfere with mission is authorized.
b.
Limitations:  Commander can delay publications; only HQDA can refuse.  Cannot pull individual issues of materials distributed through PX or library.
B.
Political Activities:  AR 600-20; Joint Ethics Regulation DoDD 5500-7.R
1.
Soldiers:  Traditional concept is that soldiers do not engage in partisan political activity.  Examples:  Voting and expressing personal opinion on candidates and issues authorized; distributing partisan political literature is not.  See Appendix B, AR 600-20.

2.
Civilians:  Hatch Act, 5 U.S.C. sections 7324-27. No political activity on duty, in office space, while wearing uniform or indicia of government position, or using government vehicle.  Political activity means partisan, i.e., representing a party. Less restrictive than AR 600-20 is for soldiers.

3.
Recurring issue:  bumper stickers & signs:

a.
Small bumper sticker on private vehicle is authorized; large sign or poster is not.
b.
Bumper stickers disrespectful to President can be banned.  Ethredge v. Hail, 56 F.3d 1324 (11th Cir. 1995).
4.
Extremist organizations, AR 600-20;  HQDA Message, DAPE-ZA, dated 20 Dec 96, subject:  Revised Army Policy on Participation in Extremist Organizations or Activities.

a.
Participation in extremist organizations or activities is incompatible with military service.
b.
Extremism includes advocating racial, gender or ethnic hatred or intolerance.
c.
Punitive prohibitions include: participating in public demonstrations or rallies; fund raising; recruiting; creating or leading; distributing literature presenting a danger to discipline/mission accomplishment;  attending meetings under certain circumstances, e.g., in violation of commander’s order.
d.
Expressly recognizes commander’s inherent authority to prohibit activities which will adversely affect good order, discipline, morale within the command.
C.
Religion
1.
Constitutional test. 

a.
Defined in Lemon v. Kurtzman, 403 U.S. 602 (1977)(three part test:  proposed government action must have a secular legislative purpose; have a primary effect that neither advances nor inhibits religion; and not involve excessive government entanglement with religion).
b.
Applied:
(1)
Religious displays.  American Civil Liberties Union v. City of Birmingham, 791 F.2d 1561 (6th Cir. 1986)(city nativity scene in front of city hall unconstitutional); Jewish War Veterans v. United States, 695 F. Supp. 3 (D.D.C. 1988)(65-ft cross in front of HQ on military installation unconstitutional)
(2)
Holiday displays.  Lynch v. Donnelly,465 U.S. 668 (1984)(secular holiday display which included nativity scene not unconstitutional)
(3)
Day care.  Hartmann v. Stone, 68 F.3d 973 (6th Cir. 1995)(Army regulations prohibiting Family Child Care providers from having any religious practices during their day-care program unconstitutional; relationship between Army and provider is solely one of regulator and regulatee and does not create an unconstitutional entanglement).
(4)
Exceptions include Army Chaplaincy Program; found constitutional in  Katcoff v. Marsh, 755 F.2d 223 (2d Cir. 1985).
2.
Statute:  10 U.S.C. 774, legislatively overruling Goldman v. Weinberger, 475 U.S. 503 (1986) (great deference to professional judgment of military authorities on matters of military interest; held that 1st Am. did not prohibit AF regulation preventing wear of yarmulke while on duty and in uniform).  Statute provides for wearing of neat and conservative items of religious apparel in uniform unless wear interferes with performance of duty.

3.
Regulation & Policy.  DoDD 1300.l7, Accommodation of Religious Practices Within the Military Services, Feb 85; AR 600-20, para 5-6; DA Pam 600-75, Accommodating Religious Practices, 22 Sep 93.

a.
Policy to approve requests for accommodation of religious practices when it will not have an adverse impact on readiness, safety, discipline, etc.  Commander responsibility.
b.
DA Pam 600-75:  “Religious practices are not limited to mandatory tenet of a religious faith group.  Individual conscience and personal piety may warrant the same degree of consideration as the tenets of a recognized religious group.”
c.
Specific practices:
(1)
Worship:  worship requirements that conflict with normal availability for duty will be accommodated unless precluded by military necessity.
(2)
Dietary:  exception to policy to ration separately and take personal supplemental rations in field/combat environment.
(3)
Medical practices:  no accommodation in lifethreatening situations; otherwise, medical board will consider request.
(4)
Wear and appearance:  neat and conservative items of religious apparel may be worn except if it would interfere with performance of duty.
Chapter 19

Reports of Survey
Outline of Instruction
CXXXVII. REFERENCES.
AR 735-5, Policies and Procedures for Property Accountability, 31 January 1998.
DA Pam 735-5, Survey Officer’s Guide, 1 March 1997.
AR 600-4, Remission of Indebtedness for Enlisted Members, 1 Dec 83.
AR 37-1, Army Accounting and Fund Control, 30 Apr 91.
DA Pam 710-5, Unit Commander’s Supply Handbook, 15 April 1987.
CXXXVIII. INTRODUCTION/PURPOSES OF THE REPORT OF Survey System.
Applicability.
Purposes.
CXXXIX. ALTERNATIVES TO REPORTS OF SURVEY THAT COMMANDERS SHOULD CONSIDER.
Statement of Charges/Cash Collection Voucher when liability is admitted and the charge does not exceed one month’s base pay.  (These two functions have been combined in the new DD Form 362 which rescinds the independent DD Form 1131, Cash Collection Voucher.)
Cash sales of handtools and organizational clothing and individual equipment.
Unit level commanders may adjust losses of durable handtools up to $100 per incident, if no negligence or misconduct is involved.
Abandonment order may be used in combat, large scale field exercises simulating combat, military advisor activities, or to meet other military requirements.
Recovery of property unlawfully held by civilians is authorized - show proof it is U.S. property and do not breach the peace.
AR 15-6 investigations and other collateral investigations can be used as a substitute for the report of survey investigation.
If the approving authority determines that no negligence was involved in the damage to the property no report of survey is required.  The approving authority assumes all responsibility for computation of charges and notification to the respondent.
CXL. STAFF JUDGE ADVOCATE’S ROLE.
For the Approving Authority:  adequacy of evidence and propriety of findings and recommendations.
JAG review required for ROS when the approving authority seeks to hold an individual financially liable.

Administrative Law attorney at SJA level.  Can be the same attorney advising the survey officer.

For the Appeal Authority:  evidence is adequate and findings are proper.
JAG review required before the appeal authority acts on an appeal.

The same attorney cannot perform the legal review for the approving and appeal authority.

For the soldier:  legal assistance to the respondent for submission of their rebuttal and appeal.
CXLI. THE REPORT OF SURVEY SYSTEM.
Initiating the Report of Survey.
Active Army commanders will initiate the report of survey within 15 calendar days of discovering the loss or damage (USAR guideline is 75 days, ARNG guideline is 45 days).

The goal is a thorough investigation. 

Mandatory requirements for a report of survey or AR 15-6 investigation.  

Individual refuses to admit liability by signing a statement of charges, cash collection voucher or other accountability document, and negligence or misconduct is suspected.
Anytime a higher authority or other DA regulations directs a report of survey.
Whenever a sensitive item is lost or destroyed.
Property is lost by an outgoing accountable officer, unless voluntary reimbursement is made for the full value of the loss.
When the amount of loss or damage exceeds an individual’s monthly base pay, even if liability is admitted.
When damage to government quarter’s or furnishings exceeds one month’s base pay.
When the loss involves certain bulk petroleum products.
In the Active Army, reports of survey will normally be processed within 75 days (USAR guidelines provide 240 days, ARNG guidelines provide 150 days).

Appointing Authority.
When approving authority is retained at the Colonel level or above, the approving authority may designate as appointing authority a lieutenant colonel (or major in a lieutenant colonel billet) or U.S. DOD civilian employee in the grade of GS-13 (or a GS-12 in a GS-13 billet) or above.

The appointing authority appoints report of survey investigating officers.  The appointing authority also reviews all reports of survey initiated within his or her command or authority.

Approving Authority.
The approving authority is normally a battalion or brigade commander, but may be any commander, chief of a HQDA staff agency, director of a MACOM staff office, chief of a separate MACOM activity in the grade of O-5 or higher, or a DA civilian employee in a supervisory position in the grade of GS-14 or above.

Does not have to be a court-martial convening authority.
Takes final action by authority of the Secretary of the Army.
Regardless of who initiates the report of survey, it will be processed through the chain of command of the individual responsible for the property at the time of the incident, provided the individual is subject to AR 735-5.

If negligence or no negligence is clearly established on the report of survey, the approving authority may recommend liability without appointing a surveying officer.  The approving authority is then responsible for ensuring that the charges are properly computed and the individual held financially liable is properly notified. 

Surveying Officer.
The surveying officer will be senior to the person subject to possible financial liability, “except when impractical due to military exigencies.”

The surveying officer can be an Army commissioned officer; warrant officer; or enlisted soldier in the rank of Sergeant First Class or higher; a civilian employee GS-07 or above; a commissioned or warrant officer of another service; or a Wage Leader (WL) or Wage Supervisor (WS) employee.

Consult AR 600-8-14, table 8-6 for the grade equivalency between military personnel and civilians employees.

The investigation is the surveying officer’s primary duty.

The surveying officer should get a briefing from a judge advocate.

Legal Considerations for Imposing Liability.  (AR 735-5, Appendix C.)
Responsibility for property.

Command Responsibility.
The commander has an obligation to insure proper use, care, custody, and safekeeping of government property within his or her command.
Command responsibility is inherent in command and cannot be delegated. It is evidenced by assignment to command at any level.   
Direct Responsibility.
An obligation of a person to ensure the proper use, care, custody, and safekeeping of all government property for which the person has receipted. 
Direct responsibility is closely related to supervisory responsibility which is discussed below. 
Personal Responsibility.  The obligation of an individual for the proper use, care, and safekeeping of government property in their possession, with or without a receipt.
Supervisory Responsibility.
The obligation of a supervisor for the proper use, care, and safekeeping of government property issued to, or used by subordinates.  It is inherent in all supervisory positions and is not contingent upon signed receipts or responsibility statements.
If supervisory responsibility is involved, consider the following additional factors.
The nature and complexity of the activity and how that affected the ability to maintain close supervision.
The adequacy of supervisory measures used to monitor the activity of subordinates.
The extent supervisory duties were hampered by other duties or the lack of qualified assistants.
Custodial Responsibility.
The obligation of an individual for property in storage awaiting issue or turn-in to exercise reasonable and prudent actions to properly care for and ensure property custody and safekeeping of the property are provided.
Custodial responsibility results from assignment as a supply sergeant, supply custodian, supply clerk, or warehouse person who is rated by and answerable directly to the accountable officer or the individual having direct responsibility for the property.
Responsibilities include:
Ensuring the security of all property stored within the supply room and storage annexes belonging to the supply room or SSA is adequate.
Observing subordinates to ensure they properly care for and safeguard property.
Enforcing security, safety and accounting requirements.
If unable to enforce any of these, reporting the problems to their immediate supervisor.
Standard of liability.

Simple negligence - the failure to act as a reasonably prudent person would have acted under similar circumstances.
A reasonably prudent person is an average person, not a perfect person.  Consider also:
What could be expected of the person considering their age, experience, and special qualifications.
The type of responsibility involved.
The type and nature of the property.  More complex or sensitive property will normally require a greater degree of care.
Examples of simple negligence.  
Failure to do required maintenance checks.
Leaving weapon leaning against a tree while attending to other duties.
Driving too fast for road or weather conditions.
Failing to maintain proper hand receipts.
Gross negligence - an extreme departure from the course of action to be expected of a reasonable prudent person, all circumstances being considered, and accompanied by a reckless, deliberate, or wanton disregard for the foreseeable consequences of the act.
Reckless, deliberate, or wanton -
These elements can be express or implied.
Does not include thoughtlessness, inadvertence, or error in judgment.
Foreseeable consequences.
Does not require actual knowledge of actual results.
Need not foresee the particular loss or damage that occurs, but must foresee that some loss or damage of a general nature may occur.
Examples of gross negligence.
Soldier drives a vehicle at a speed in excess of 40 mph of the posted speed limit.  Intentionally tries to make a sharp curve without slowing down.
Soldier lives in family quarters and has a child who likes to play with matches.  Soldier leaves matches out where child can reach them.
Willful misconduct - any intentional or unlawful act.
Willfulness can be express or implied.
Includes violations of law and regulations such as theft and misappropriation of government property.
A violation of law or regulation is not negligence per se.
Examples of willful misconduct.
Soldier throws a tear gas grenade into the mess tent to let the cooks know what he thought about breakfast, and as a result, the tent burns to the ground.
Soldier steals a self-propelled howitzer, but he does not know how to operate it.  Accordingly, his joy ride around post results in damage to several buildings.
Proximate cause - the cause which, in a natural and continuous sequence, unbroken by a new cause, produces the loss or damage, and without which the loss or damage would not have occurred.  It is the primary moving cause, or the predominating cause, from which the injury follows as a natural, direct, and immediate consequence, and without which it would not have occurred.

The damage arises out of the original act of negligence or misconduct.
A continual flow or occurrence of events from the negligent act or misconduct.
Use common sense.  
Examples of proximate cause.
Soldier driving a vehicle fails to stop at a stop sign and strikes another vehicle after failing to look.  Proximate cause is the soldier’s failure to stop and look.
Soldier A illegally parks his vehicle in a no parking zone.  Soldier B backs into A’s vehicle.  B did not check for obstructions to the rear of his vehicle.  A’s misconduct is not the proximate cause of the damage.  Instead, B’s negligent driving is the proximate cause.
Independent intervening cause - an act which interrupts the original flow of events or consequences of the original negligence.  It may include an act of God, criminal misconduct, or negligence.

Loss.
There are two types of losses which can result in financial liability 

Actual loss.  Physical loss, damage or destruction of the property.
Loss of accountability.  Due to the circumstances of the loss, it is impossible to determine if there has been actual physical loss, damage, or destruction because it is impossible to account for the property.
Valuing the Loss and Assessing Liability.

Determine the actual value of property at the time of the loss
A two-step appraisal of fair market value is preferred.
If an appraisal is not possible or equitable, consider depreciation.  Compute the charge according to AR 735-5, App. B, para B-2.b.
Depreciation.
Property is depreciated according to the table in Appendix B of AR 735-5.
Collective Financial Liability - two or more persons may be held liable for the same loss.
There is no comparative negligence.
The financial loss is apportioned according to AR 735-5, Table 12-4.
Collective financial liability if the other culpable party is NOT a federal employee:  DO NOT USE TABLE 12-4.  Instead, take the total dollar amount of the loss and divide by the number of respondents.  The solider and civilian employee are liable for that amount or 1 month base pay, whichever is LESS.
Involuntary Withholding of Current Pay.
Members of the armed forces may have charges involuntarily withheld.  37 U.S.C. § 1007.

Involuntary withholding for civilian employees.  5 U.S.C. § 5512, AR 37-1, Chapter 15.

No involuntary withholding for the loss of NATO property (DAJA-AL 1978/2184).

No involuntary withholding for the loss of MFO property.

Limits on financial liability.
The general rule is that an individual will not be charged more than one month’s basic pay.

Charge is based upon the soldier’s basic pay at the time of the loss.
For ARNG and USAR personnel, basic pay is the amount they would receive if they were on active duty. 
As exceptions to the general rule, there are times when personnel are liable for the full amount of the loss.

Any person is liable for the full loss to the Government (less depreciation) when they lose, damage, or destroy personal arms or equipment.
Any person is liable for the full loss of public funds.
Accountable officers will be held liable for the full amount of the loss.
Any person assigned government quarters is liable for the full amount of the loss to the quarters, furnishings, or equipment as a result of gross negligence or willful misconduct of the responsible individual, his guests, dependents, or pets.
Rights of Individual for Whom Financial Liability is Recommended.
The report of survey form (DA Form 4697) contains a rights notice; however, to adequately inform an individual of his or her rights, see AR 735-5, para. 13-34 and figure 13-6. 

If financial liability is recommended the surveying officer must take the following actions.

Give the person an opportunity to examine the report of investigation.
Ensure the person is aware of rights.
Fully consider and attach any statement the individual desires to submit.
Carefully consider any new or added evidence and note that the added evidence has been considered.
Explain the consequences of a finding of gross negligence for a survey involving government quarters, furnishings and equipment.
Civilian Employees.  Civilian employees who are recommended for financial liability from a Report of Survey have the right to request a hearing.  The hearing is with a finance officer, not the approving or appeal authority.

Duties of the Approving Authority.
Before the approving authority takes action, the survey will be reviewed by a judge advocate as to the adequacy of the evidence and propriety of the findings and recommendations.

The approving authority is not bound by the surveying officer’s, or judge advocate’s recommendations.

If the approving authority decides to assess financial liability contrary to the recommendations of the surveying officer or judge advocate the decision and the rationale must be reduced to writing.

If considering new evidence, the approving authority must so notify the individual and provide an opportunity to rebut.

The approving authority must ensure that the individual was advised of rights (See AR 735-5, para. 13-43 and figure 13-12).

Initiate collection action by sending documentation to the servicing finance office.

The approving authority may request that a charge be prorated beyond 2 months.

CXLII. RELIEF FROM REPORTS OF SURVEY.
Appeals.
The appeal authority is the next higher commander above the approving authority (normally the brigade commander).

Individual has 30 days to appeal unless he or she shows good cause. 

Appeal is submitted to approving authority for reconsideration before action by the appeal authority.

If the approving authority denies reconsideration the following actions are required.

Prepare a memorandum giving the basis for denying the requested relief.
The approving authority must personally sign the denial.
Standard of Appeal.  Legal error--the facts must establish that the respondent is not financially liable.

Actions authorized by the appeal authority.

Direct the survey be reopened.
Grant relief in whole or in part.
Reverse or reduce financial liability charges.
Action by the appeal authority is final.

Reopening Reports of Survey.
Not an appeal.

Authority to reopen rests with the approval authority.

May occur:

As part of an appeal of the assessment of financial liability.
When a response is submitted to the surveying officer from the person charged subsequent to the approving authority having assessed liability.
When a subordinate headquarters recommends reopening based upon new evidence.
When the property is recovered.
When the approving authority becomes aware than an injustice has been perpetrated against the government or individual.
Remission of Indebtedness (AR 735-5; AR 600-4).
Enlisted soldiers only.

Only to avoid extreme hardship.

Only unpaid portions can be remitted.  Suspend collection action long enough for the soldier to submit his request for remission of the debt.

Must request reconsideration before submitting request for remission of indebtedness.

Army Board for the Correction of Military Records (ABCMR) (AR 15-185).
Civilian employees may avail themselves of the grievance/arbitration procedures.
Lawsuits (with civilian counsel).
CXLIII. CONCLUSION.
CHAPTER 20

STANDARDS OF CONDUCT 

CXLIV. REFERENCES.
Executive Order 12674, "Principles of Ethical Conduct for Government Officers and Employees," April 12, 1989, as amended.
Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. 2635 (Office of Government Ethics Rules).
DOD 5500.7-R, Joint Ethics Regulation (JER), 30 Aug 93.  Change 4, effective 6 August 1998. Note:  Recent Changes marked with an asterisk (*).
CXLV. Basic obligations of public service Under Executive Order 12674 (also reproduced on the last page of this outline).1.  Public Service is a public trust, requiring employees to place loyalty to the Constitution, the laws and ethical principles above private gain.

2.  Employees shall not hold financial interests that conflict with the conscientious performance of duty.

3.  Employees shall not engage in financial transactions using nonpublic Government information or allow the improper use of such information to further any private interest.

4.  An employee shall not, except as [provided for by regulation], solicit or accept any gift or other item of monetary value from any person or entity seeking official action from, doing business with, or conducting activities regulated by the employee's agency, or whose interests may be substantially affected by the performance or nonperformance of the employee's duties.

5.  Employees shall put forth honest effort in the performance of their duties.

6.  Employees shall not knowingly make unauthorized commitments or promises of any kind purporting to bind the Government.

7.  Employees shall not use public office for private gain.

8.  Employees shall act impartially and not give preferential treatment to any private organization or individual.

9.  Employees shall protect and conserve Federal property and shall not use it for other than authorized activities.

10.  Employees shall not engage in outside employment or activities, including seeking or negotiating for employment, that conflict with official Government duties and responsibilities.

11.  Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

12.  Employees shall satisfy in good faith their obligations as citizens, including all just financial obligations, especially those--such as Federal, State, or local taxes--that are imposed by law.

13.  Employees shall adhere to all laws and regulations that provide equal opportunity for all Americans regardless of race, color, religion, sex, national origin, age, or handicap.

14.  Employees shall endeavor to avoid any actions creating the appearance that they are violating the law or ethical standards. Whether particular circumstances create an appearance that the law or these standards have been violated shall be determined from the perspective or a reasonable person with knowledge of the relevant facts.

CXLVI. JOINT ETHICS REGULATION (JER).  
Overview.  A single, comprehensive regulation covering more than traditional standards of conduct.  
Applies OGE rules to DoD.  Specifically applies many of the OGE rules to enlisted members.  Rules printed in bold italics are general orders--they apply to all military members without further implementation and violations may be punishable as violations of a lawful general order, Article 92, UCMJ.
Rescinds Army-specific Standards of Conduct rules once found in AR 600-50, Standards of Conduct.  Now all services use the same rules.
Key definitions under the JER
DOD Employee (JER 1-211).  The JER applies the Executive Branch Standards of Conduct rules to "DoD Employees."  The definition essentially includes everyone in DoD:

Any DOD civilian officer or employee (including special Government employees) of any DOD Component (including any nonappropriated fund activity).
Any active duty Regular or Reserve military officer, including warrant officers.
Any active duty enlisted member of the Army, Navy, Air Force, or Marine Corps.
Any Reserve or National Guard member on active duty under orders issued pursuant to title 10, United States Code.
*  Any Reserve or National Guard member while performing official duties or functions under the authority of either title 10 or 32, United States Code, or while engaged in any activity related to the performance of such duties or functions, including any time the member uses his Reserve or National Guard of the United States title or position, or any authority derived therefrom.  [Changed from a status to an action analysis.]
Designated Agency Ethics Official (DAEO) (JER 1-209):  A DOD employee who is responsible for the implementation and administration of the component's ethics program.  

Ethics Counselor (EC) (JER 1-214):  A DOD employee appointed in writing to generally assist in implementing and administering the command's or organization's ethics program and to provide ethics advice to DOD employees in accordance with the JER.  

Communications to an EC are not protected by any attorney‑client privilege while communications received in a legal assistance capacity usually are.  Attorneys who serve as ECs must advise individuals being counseled as to the status of that privilege prior to any communications.  
ECs advise and assist on issues, such as:
acceptance of gifts and gratuities;
business visitors (e.g., product demonstrations and capabilities briefings);
ethics training;
participation in or dealings with private and professional associations, such as AUSA;
review of public (SF 278) and confidential (OGE 450) financial disclosure reports, and resolving conflicts of interests;
post-Government employment restrictions; and
use of Government resources and time.
EC's advice generally precludes disciplinary action against an employee who follows EC's advice (5 C.F.R. § 2635.107(b)).
Agency Designee (JER 1-202):  The first supervisor who is a commissioned military officer or a civilian above GS/GM‑11 in the chain of command or supervision of the DOD employee concerned.  Except in remote locations, the Agency Designee may act only after consultation with his local Ethics Counselor.  For any military officer in grade 0‑7 or above who is in command and any civilian Presidential appointee confirmed by the Senate, the Agency Designee is his Ethics Counselor.

CXLVII. USE OF GOVERNMENT RESOURCES. 
*  Official Use.  Punitive provision, restricting use of communication systems (telephones, facsimile machines, electronic mail, internet systems, etc.) for official uses only - with exceptions.  (JER 2-301).  Official use may include deployed employee's use to enhance MWR.  This requires theater commander approval.  
Permits Agency Designee to authorize personal (non-official) use, only IF:
there is no adverse effect on duty performance; 

the duration and frequency are reasonable (if possible while off duty - during breaks or after normal work hours);

a legitimate public interest is served (keeping employees at their desks; education/familiarization with communication systems; enhancing professional skills; job search in response to downsizing);

use does not reflect adversely on DOD (no pornography, chain letters, advertising, soliciting, or selling (unless on authorized bulletin boards), etc.); 

use does not overburden Government communication systems; and

use creates no significant additional cost to DOD (no long distance charges to the Government).

*  Monitoring Use.  Employees' use serves as consent to monitoring of any type of use, including incidental and personal uses, whether authorized or not.
* Other Use.  Agency Designees may permit employees limited use of items, such as typewriters, calculators, libraries, and other similar resources and facilities, if:
use does not reflect adversely on duty performance;

use is of reasonable duration and made during personal time;

use serves a legitimate public interest (supports local charities or community volunteers, enhances professional skills, or  job search relative to downsizing, etc.);

use does not reflect adversely on DOD; and

use creates no significant additional DOD cost.

Employee Support.  Employees (such as secretaries, clerks, and military aids) may not be used to support the unofficial activity of another DOD employee in support of non-Federal entities.  (JER 3-305).
CXLVIII. GIFTS FROM OUTSIDE SOURCES (JER, chapter 2).
Basic Punitive Prohibition on Gifts From Outside Sources.  A soldier shall not, directly or indirectly, solicit or accept a gift:
from a prohibited source (e.g., someone who has an interest in the performance of official Army missions); or

because of the employee's official position.

Practical Approach.  Three questions:
Is the item actually a gift?  The term "gift" includes almost anything of monetary value, but not these (exemptions):

Coffee, donuts, and similar modest items of food and refreshments when offered other than as part of a meal;
Greeting cards and most plaques, certificates, and trophies; 
Rewards and prizes in contests open to the public;
Commercial discounts available to the general public or to all Government or military personnel;
Commercial loans, and pensions and similar benefits; 
Anything paid for by the Government, secured by the Government under Government contract, or accepted by the Government in accordance with a statute; and
Anything for which the employee pays market value.
If the item is a gift, does an exception apply?  Common exceptions when an employee may accept: 

unsolicited gifts with a market value of $20 or less per source, per occasion, so long as the total value of all gifts received from a single source during a year does not exceed $50;  
gifts based on an outside relationship, such as a family relationship or personal friendship;
discounts and similar benefits offered to groups in which membership is not related to Government employment (or "Government discounts" where the same offer is broadly available to the public through similar groups), and certain benefits offered by professional associations or by persons who are not prohibited sources; 
legitimate awards that are part of a regular and established program of recognition for meritorious public service; 
gifts resulting from the outside business activities of employees and their spouses; 
*  free attendance (not travel or lodging) paid by the sponsor of a widely-attended gathering, speaking engagement, or other event if the agency determines an interest in the event (attend in personal capacity) [Rule amended: 61 Fed. Reg. 42965 (20 Aug 96) allows payment by other than the sponsor if >100 people attend and the cost is <$250; also allows spouse or other guest to attend]; 
food, refreshments, and entertainment at certain social events extended by persons who are not prohibited sources, where no one is charged a fee to attend the event; 
unsolicited gifts of free attendance for DOD employees (and spouses) at events sponsored by state or local governments or non-profit, tax exempt civic organizations, where the agency has determined its community relations interests in the event (JER 2-202a); and
certain educational scholarships or grants for DOD employees and dependents (JER 2-202b).
Would using the exception undermine Government integrity?  Even if a gift is covered by one of the exceptions, do not accept it if it will undermine Government integrity.  

Cannot use official position to solicit a gift or force someone to give a gift. 
Any gift is illegal if it is in exchange for an official action.  
Some gifts may be prohibited by other statutes (such as procurement integrity contract laws).
Finally, gifts may not be accepted so frequently that anyone would question whether influence is being bought.  For example, a Federal building manager cannot accept a free sandwich every week from a lunch counter operating in the building.
Handling Improper Gifts (5 C.F.R. § 2635.205).  When an employee cannot accept a gift:
First and foremost, if possible, refuse the offer of an improper gift.  Diplomatically explain that Federal employees may not accept certain gifts.

The employee should pay the donor its market value; or

If the gift is a tangible item, the employee may instead return the gift.

Subject to approval, perishable items may be donated to a charity, shared within the office, or destroyed.

CXLIX. Foreign Gifts.  (U.S. Const. art. I, §9, cl. 8; 5 U.S.C.A. §7342, and JER §2-300.)
Gifts from foreign governments. 
Can accept a "gift of minimal value" (i.e., one having a retail value in the United States not in excess of $245 at the time of acceptance.  "Minimal value," based on the Consumer Price Index.)

Gifts valued above "minimal value" can only be accepted on behalf of the U.S.  Report to and deposit these with Commander, PERSCOM, ATTN:  TAPC‑PDO‑IP, Alexandria, VA, 22332-0474 for disposal, official use, or forwarding to the General Services Administration.

* Aggregate the value of gifts from different officials during the same presentation.  

* Gifts from spouses of foreign officials are deemed gifts from the foreign official.

* Gifts to employees' spouses are deemed gifts to the employee.

* Gifts received at separate presentations are separate gifts - their values are not aggregated (even if from the same official and on the same day).

* When more than one gift is given at a single presentation, the employee may retain only those with an aggregate of less than "minimum value."  The remainder (valued over "minimal value") may not be kept by the employee.  

Gifts to deployed personnel.  Apply general gift analysis, unless gift is from a foreign government, then apply those rules.  
CL. GIFTS BETWEEN EMPLOYEES (JER chapter 2)
General Punitive Rules.  An employee shall not: 
give a gift or solicit a contribution for a gift for an official superior (i.e., supervisor or those in supervisory chain); or 

accept a gift from a lower‑paid employee, unless the donor and recipient are personal friends who are not in a superior‑subordinate relationship. 

Exceptions. 
Gifts may be given on an occasional basis, including traditional gift‑giving occasions, such as birthdays and holidays.  

This includes minor contributions of food which will be consumed at the office, meals at someone's home (of a type and value customarily provided to personal friends), and customary gifts, such as a bottle of wine brought when invited to another's home.
This also includes infrequent gifts having a value of less than $10 on appropriate occasions, such as Christmas or birthdays.  Such gifts may not become "routine." 
A subordinate may give or donate toward a gift to a superior on special infrequent occasions, such as, marriage PCS, or retirement.  

Gifts on special infrequent occasions that do not terminate the superior subordinate relationship are limited to $300 in value per gift per donating group (JER 2-203).
Donating group is comprised of all contributors to that  group gift.
If one contributor contributes to two donating groups, then value of gifts from groups with a common contributor is aggregated as if from a single donating group--$300 limit applies to total value (JER 2-203a(2)).
*  Special infrequent occasion gifts that terminate the superior, subordinate relationship (retirement, resignation, transfer) may exceed $300 per donating group if they are appropriate to the occasion and are uniquely linked to the departing employee’s position or tour of duty and commemorate the same.  (Changed on 2 January 1997.)
An employee cannot solicit more than $10 from another employee for a group gift to the contributing employee's superior (JER 2-203b).  
Solicitations for gifts to a superior must be completely voluntary.  Solicited individual may decline to contribute.
To avoid improper pressure, the collection should be handled by someone junior in the organization.
GIFTS  SUMMARIZED

	Methodology
	Gifts from Outside Sources
	Gifts Between Employees

	Prohibited

(Punitive)
	Yes if from

prohibited source, or

given because of off. psn

§ 2635.202
	Yes if from 

subordinate or 

solicited for superior

§ 2635.302

	A gift?
	Nongifts - exemptions (§ 2635.203):  

1.  nonmeal food/refreshments

2.  cards, plaques

3.  bank loans

4.  paid for by Government

5.  paid market value

	Exceptions?
	§ 2635.204

Examples:
1.  $20/50 rule

2.  personal relationship

3.  discounts/benefits

4.  awards/degrees

5.  outside bus. relations

6.  widely attended event

7.  social invitations

8.  local Govt/civil events

9.  scholarships/grants
	§ 2635.304

Two categories:  

1.  occasional basis ( $10 or less; food refreshments; hospitality; leave transfers)

2.  special infrequent occasions (gift appropriate to occasion - max $300 (unless event terminates superior/subordinate relationship) from single donating group; $10 max on solicitation per person)

	Limitations
	§ 2635.202(c)

1.  no bribes

2.  no gift solicitations

3.  reasonable person test

4.  no statutory violations
	§ 2635.302(c)

1.  no coercion

2.  common member in donating groups


Citations to 5 CFR § 2635 reprinted in the Joint Ethics Regulation, chapter 2.  Provisions on accepting or soliciting gifts are punitive.  Violations may result in UCMJ actions.

CLI. OFFICIAL TRAVEL.
Air Travel.  
First class.  On official business, use coach, unless:

No other reasonably available accommodations exist.  
Travel by a disabled employee whose condition necessitates first-class travel.  
Exceptional security circumstances.  
Report all purchased first-class travel to GSA within 60 days of the end of each fiscal year.

Premium class (other than first class, such as business class) may be used, if:

Regularly scheduled flights along the required route only provide premium-class seats. 
No space is available in coach, and travel is urgent and cannot be postponed.
Travel involves an employee with a disability substantiated in writing by competent medical authority.  An attendant may accompany him in premium class, if necessary.
Security purposes or exceptional circumstances exist.
Travel on a foreign flag carrier has been approved and the sanitation or health standards in coach are inadequate.
Overall savings to the Government would result, such as avoidance of additional subsistence costs, overtime, or lost productive time incurred while waiting for available coach seats.
Travel costs are paid by a non-Federal source.  Payments from a non-Federal source may not be used for first-class travel, only coach or premium-class.
Travel which is in excess of 14 hours and begins/ends in a foreign country is now only authorized premium upgrade in limited circumstances.  
Payment for Official Travel Expenses From Non-Federal Sources  (31 U.S.C. § 1353; JER 4-101; JFTR, Chapter 7, Part W, §§ U7900-7908; JTR, Chapter 4, Part Q, §§ C4900-4908; HQDA Letter 55-96-1, Subject:  Acceptance of Payments From a Non-Federal Source for Official Travel Expenses (30 October 1996); 41 C.F.R. Part 304).
Gift requiring approval of normal travel approving official.

Unsolicited gift may be accepted under 31 U.S.C. § 1353.  Consultation with Ethics Counselor required.  Payment may be accepted for travel, subsistence, and related expenses.

Deciding official must determine acceptance does not appear to jeopardize integrity of agency.  Standard:  reasonable person with knowledge of relevant facts.  Deciding official considers (31 C.F.R. Part 304):

Source of offer/payment;
Purpose of meeting or similar function;
Identity of other expected participants;
Nature and sensitivity of any matter pending at agency affecting the offeror;
Significance of traveler's role in any offeror's pending matter; and
Monetary value and character of travel benefits offered. 
After travel, traveler reports acceptance if over $250 through the approval authority and the local Ethics Counselor to DAJA-SC.  

Payments from a non-Federal source may not be used for first-class travel, only coach or premium class less than first class (JFTR, §§ U7902D, U3125 (7/1/94), JTR; §§ C4902.4, C2205).

CLII. INCIDENTAL TRAVEL BENEFITS (JER, chapter 4, section 2; JFTR §§ U3125 and U2010; and JTR § C2205).
Federal Government Property.  Anything that a DOD employee receives as a result of official travel belongs to the Federal Government unless it falls under a gift exception (5 C.F.R. Part 2635, Subpart B, and JER chapter 2).
Frequent Traveler Benefits (JER 4-201).

Frequent flyer mileage credits earned on official travel belong to the Federal Government and may only be used on subsequent official travel.  First consider using them for free tickets, although they may also be used for upgrades (airline, rental car, or hotel).
Frequent flyer benefits may be used for upgrade to premium class or clipper/business class, but not to first class.
If there is no premium class, then they may not be used for airline seat upgrades at all.
When personal and official miles have been commingled in the same account to the extent that they are indistinguishable, all miles belong to the Government and may only be used for official travel.
Awards and prizes (merchandise) from travel services on official travel belong to the Federal Government.

Personal Property.  Benefits that can't be used for official purposes may be accepted if a gift exception (5 C.F.R. Part 2635, Subpart B, and JER chapter 2) applies. 
On-the-spot upgrades (JER 4-202).  May be accepted if they meet the gift exceptions.  

May accept if generally available to the public, all Federal employees, or all military members.
Do not accept if offered because of traveler's rank or official position.
Upgrades while traveling in uniform--OK, unless it is given because of your official position.
Cash or credit rebates from personal credit cards used on official travel are not the property of the Federal Government and may be accepted (Comp. Gen. Decision B-236219, Matter:  Use of Discover Charge Cards, May 4, 1990).

Getting "bumped" on official travel.

Benefits, such as free tickets, as a result of being involuntarily bumped from an overbooked flight on official travel belong to the Government (traveler remains on Government time).
Benefits as a result of voluntarily relinquishing a seat on an overbooked flight belong to the traveler and can be used on personal travel.  The traveler is on his own time and may not give up the seat if it would interfere with mission accomplishment.
CLIII. TRANSPORTATION.  (See DOD 4500.36-R and SecArmy Memo, Policy For Travel By DA Officials (8 Dec 95).)  Home-to-Work Transportation.
Generally not available. 

Designated position exception:
Field work (i.e., duty requires employee to travel to various other duty sites from primary duty location, e.g., recruiter).
Intelligence, counterintelligence, protective services, or criminal law enforcement duties.
Statutory exception:  special determinations based on clear and present danger, emergency, or compelling operational considerations.  (SECARMY approval 15-calendar day periods, 90-calendar day extensions possible.)
SECARMY approval (DCSLOG responsibility).

Spouse Transportation.
General rule:  spouses do not accompany soldiers-sponsor on official business at Government expense.

Exceptions:

Invitational travel orders for "unquestionable official participation" requirement.  Spouse must actually participate or presence is deemed in national interest because of diplomatic or public relations.  Transportation only (no per diem).
"Non spouse" travel where spouse is conferring with DOD officials on DOD matters (e.g., substantive spouse agenda).
Nontactical vehicles.  Space available with sponsor when vehicle used to transport Army personnel to an official function and the transportation of the spouse does not result in additional expense. 

CLIV. PARTICIPATION IN PRIVATE ORGANIZATIONS (PO).
* AR 210-1 rescinded.  See ACSIM Memo of 20 April 1998.  See also Private Organizations Reference Guide, distributed separately.  
Installations must "develop a prescribed plan to administer and execute a local process for approving or disapproving requests from private organizations."  Policies must be consistent with JER and DoD Instruction 1000.15, Private Organizations on DoD Installations (23 October 1997).

"Informal funds" - Installations may establish guidelines on the operations of informal funds (cup and flower, office funds).  Installations may establish dollar limits ($1,000).  

Official Participation (JER chapter 3, section 2).
Membership.  Liaison where significant and continuing DOD interest served by representation (JER 3-201).

Management.

DOD DAEO (General Counsel) authorization required to participate as official military representative in PO management.  With authorization, may represent DOD in discussions of mutual interest, participate in determinations and conclusions, and vote. 
* DoD sought legislative relief.  §§ 593 & 594, NDAA of 1998; Pub. L. No. 105-85, 111 Stat. 1629 (Nov. 18, 1997) (to be codified at 10 U.S.C. §§ 1033, 1589, and 2012).  JER 3-202.
§ 593 (to be codified at 10 U.S.C. § 1033 (application to military members) and 10 U.S.C. § 1589 (application to civilian employees))  
Allows SecDef to authorize personnel to serve in their  official capacities w/o compensation as an officer, director, or otherwise participate in the management of a NFE;
Personnel may serve only to provide oversight and advice to NFE—not day-to-day operations.  SecDef defines duties;
SecDef designation of entities:
Mandatory:  Military Welfare Societies: AER; AF Mutual Aid; Navy-MC Relief; CG Mutual Aid.
Optional:  Others, including entities which (1) regulate service academy athletics, international athletic competitions, and military health care; or (2) accredit service academies/service schools. 
Meeting Attendance.  Personnel may attend at Government expense when information gained will "substantially benefit the approving authority's mission"  (see AR 1-211, Attendance of Military and Civilian Personnel at Private Organization Meetings (1 Jun 84)).  AR 1-211, Table 1:

	If the meeting -
	Then the individual may

	Is of direct and substantial benefit to the approving authority and to DOD and Government funds are available
	be authorized travel expenses and per diem and permitted to attend in a TDY status.

	Is of a quasi-official nature and the approving authority will receive some benefit from attendance which is not direct or substantial
	be authorized attendance in a permissive TDY status without payment of travel expenses, per diem, or other reimbursable entitlements.

	Is of marginal or no benefit to the approving authority
	be authorized leave and incur all expenses connected with travel.


Endorsement.  Punitive prohibition:  employees may not use their official capacities, titles, positions, or organization names  to suggest official endorsement or preferential treatment of a non-Federal entity, event, product, service, or enterprise.  Employees may only use their titles, positions, or organization names to identify themselves relative to performance of official duties.  (JER 3-209.)

Note:  NG may offer a State's SGLI-equivalent to the same extent as SGLI.

Support.

Impartiality required (JER 3-204).
JER 3-211 authorizes limited support when commander determines:
the support does not interfere with official duties and does not detract from readiness;
the private organization is not affiliated with the Combined Federal Campaign (CFC), or approval has been obtained from the CFC Local Federal Coordinating Committee;
legitimate DOD interests, such as community relations, are served;
Practice Tip:  Must identify the specific community relations or public affairs interest involved.  Coordinate w/ PAO.  

the event is appropriate for DOD support;
the event is of interest to the civilian or military community as a whole;
the DOD organization is willing to provide similar support to other similar events so as to avoid the appearance of unduly favoring one organization over another;
Practice Tip:  The problem is giving special treatment to one organization over other similarly-situated organizations.  It's important to define the category of organizations similarly-situated.  Any non-preferential selection system (first-come, first-served; lottery) is appropriate.

there are no statutes or regulations restricting the support; andeither no admission fee is charged for the event, no fee is charged for the supported portion, or DOD support is incidental to the event.
Note:  "Commander" for NG units is the State TAG, per Change 3 to JER.

Fundraising.  (JER 3-210 and 211)

Logistical Support.  Limited support of a charitable fundraising event allowed when commander determines:
Factors (1) through (6) above are met; and
The organization is not affiliated with the Combined Federal Campaign (CFC), or approval has been obtained from the CFC Local Federal Coordinating Committee, unless the fundraising occurs "outside the federal workplace," as determined by the commander.
Endorsement.  No official endorsement (or the appearance of endorsement) of PO fundraising or membership drives authorized unless an exception exists.  Exceptions:
*  Listed special organizations,  like CFC, AER, and organizations composed of DOD employees or dependents when fundraising among their own members for their own benefit when commander approves.
*  [For NG members when covered by the JER] Charitable, community, or civic organizations, as identified in 32 USC § 508 and DoD Directive 1100.20 when approved by the cdr after consultation with the EC; BUT no member of the NG may be ordered , coerced, or compelled to participate in or contribute to any fundraising or membership drives.
Note:  "Commander" for NG units is the State TAG, per Change 3 to JER.

* On-post POs.  Installations must establish local policies concerning authorizing PO's to operate on the installation.  (AR 210-1 rescinded.) 

Personal Participation (JER, chapter 3, section 3).  
Membership (JER 3-301).  Generally okay.

Management (JER 3-301).  Okay, unless offered because of official Government position.

Endorsement (JER chapter 2, 5 C.F.R. § 2635.702(e)).  Generally okay, with caution--personal capacity.  (JER 3-300a(1):  Colonel Smith, U.S. Army.)

Note:  JER 2-304 allows retirees and RC members not on active duty to use their titles in connection w/ a commercial enterprise if they indicate their retired/reserve status; but, use may not discredit DoD or appear to be a DoD endorsement.

Support (JER 3-300c) - community support activities that promote civic awareness (e.g., disaster relief events).

Fundraising (JER 3-300a).  Okay if commander authorizes outside Government workplace (e.g., public entrances, in community support facilities, and in personal quarters) and purely in personal capacity (e.g., off duty, not in uniform).    

Representational Activities.  18 U.S.C. 205 prohibits DOD employees from acting as agent for a PO before the Government.  

The only permissible contacts on behalf of a PO are those that are  "ministerial" in nature: conveying purely factual information;  delivering or receiving materials or documents; answering (without advocating for a particular position) requests for information; or signing a document that attests to the existence or non-existence of a given fact (PO rep’s attestation that a given signature is valid).
*  May, however, represent certain non-profit organizations before the Government, (request support for scouts).
Note:  18 USC 205 is N/A to enlisted.  § 205 applies to Special Gov't Employees generally only when the employee was personally and substantially involved in the matter in his or her federal capacity.  SGE includes a Reserve officer, or an officer of the NG of the US, unless otherwise an officer or employee of the United States, when on active duty solely for training; when voluntarily serving a period of extended active duty less than 130 days; and when serving involuntarily.  (18 USC 202.  See also, JER 5-403.)

CLV. JER CHANGES NOT COVERED ABOVE.
Financial Disclosure Reporting 

Threshold Filing Increase.  JER 7-300b increases the presumptive threshold for required OGE 450 filing to $2,500 per purchase and $20,000 per year.  This conforms the JER to the definition of "micro purchases" in the Federal Acquisition Streamlining Act.
*  Forms.  OGE Form 450 in; SF 450 out.  OGE Optional Form 450A, Confidential Certificate of No New Interests, authorized, but must use DoD version and attach copy of last OGE 450.
* SF 278 Filers.  Note:  Goes to DA through the Ethics Counsel, who prepares DA Form 4971-R (Nov 94, reproducible form in AR 27-1).  Late Reports:  $200 penalty paid by the filer unless waived by OGE.  
New Entrant Report.  File within 30 days of appointment (actual promotion).  For RC personnel.  Old Rule was DoD imposed--file within 30 days of promotion to BG.  New Rule comports w/ OGE rule--file in the first year the officer conducts 61 or more days in federal service (Title 10).  Report due 30 days after the 61st day.  
Annual Report.  Due by 15 May of each year for the previous calendar year.  File only if the officer conducted 61 or more days in a Title 10 status.
Termination Reports.  Due not sooner than 15 days before but not later than 30 days after termination from a covered position.  Not required of RC GO's serving not more than 60 days on active duty in a calendar year in which the officer is transferred to the retired reserve.  Watch out for terminal leave.
Practice Tip:  Many NG GO's probably will not have to file a 278 because they are most often in a Title 32 status.  Title 10 status is most common for mobilization and overseas deployments.  Many "Assistant to TAGs" get 61 or more days of federal service.

Practice Tip:  If RC GO does not have to file an SF 278 because of less than 61 days of active federal service, the officer probably still has to file an OGE Form 450.

*  Annual Ethics Training.  (JER 11-302)

Annual ethics training may now be presented in person by a Qualified Individual or by telecommunications, computer-based methods, or by recorded means prepared by a qualified Individual.
If the DAEO determines, SGEs and RC personnel serving on AD less than 30 consecutive days may be trained by "other means." 
* 18 U.S.C. §208 Regulations (Conflict of Interest)  5 C.F.R. Part 2640.101 (JER 5-200).  Supersedes TAB D of JER.

CLVI. CONCLUSION.
Personal Outside Activities Supplement

Personal and Financial Conflicts of Interest
An employee may not personally and substantially participate in an official capacity in a matter in which he (or certain others) has a financial interest if participation will have a direct and predictable affect on that interest.

An employee also may not personally and substantially participate in a matter if it involves a person or entity with whom the employee has a special relationship--called a "covered relationship."  This includes a nonfinancial, yet personal, conflict of interest.

Personal Financial Interests imputed to you (i.e. you generally may not participate in matters involving these entities):

The interests of a company or business you work at, own as a partner, or serve as an officer (imputed for one year); or a company you own stock in (unless worth less than $5,000).  
The interests of your spouse and children.
The interests of "members of your household" or those with whom you have a "close, personal relationship."
The interests of an organization you serve as an officer or director (imputed for one year)
The interests of an organization you "actively participate" in; includes serving as an officer or committee chair or otherwise directing the organization's activities (may include aggressive endorsement). Active participation means more than mere membership.
Appearance Problem-Consideration of appearances of a conflict of interest by an employee.  

A conflict of interest also occurs where a reasonable person with knowledge of the relevant facts would question the employee's impartiality in the matter--the mere appearance of a conflict invokes the rules.
Employee may still act on the matter when agency designee issues a written authorization after considering the matter.  Obtain Ethics Counsel opinion.
Job-Hunting.  Prohibitions against working on a matter involving a company with which you are seeking employment.

Example.  Employee who moonlights as a salesperson at XYZ Computer Store may not be involved personally and substantially in the procurement of computers for the office from XYZ Computers.

Example.  President of the local AUSA chapter (or unit sub-chapter) may not, in an official capacity, approve a request for use of DoD space by the Association.

Private Businesses (JER para. 2-205).
Punitive provision: DoD employees may not solicit or make any solicited sales to personnel who are junior in rank, grade, or position to them

May also not solicit or make solicited sales to the family members of the  junior employee.

Applies on and off duty.

Exception:  As long as there is no coercion or intimidation, it is okay to:

Make sales off-duty from an off-post retail establishment.   
Sell or lease your own personal property or real estate. 
Employment Prohibitions.
During Your Federal Service.

May not engage in any outside employment if it conflicts with your federal duties.
Commands may require pre-approval for outside employment.  Filers of financial disclosure forms must obtain prior approval.
General Officers may not sit as an officer or director of an outside organization for compensation.
May not receive improper supplementation of your federal salary for performing your official duties (18 USC § 209).
After Your Federal Service.

May not "switch sides" and work for a contractor on the same matter you handled as a DoD employee.
DoD personnel involved working with contractors have special rules under the Federal Acquisition Regulation.  Contract personnel should consult their Ethics Counselor for post-employment issues.
Honoraria and Teaching, Speaking, and Writing.
Statutory ban on Honoraria--that is, compensation for a lecture, speech, or writing-- was "effectively eviscerated" by the U.S. Supreme Court.  (See JER 3-307c.) 

Prohibitions remain, however, on "Teaching, Speaking, and Writing."

May not receive compensation for teaching, speaking, and writing related to your official duties, i.e., cannot re-package your federal work and profit from it.
Does not preclude teaching, speaking, and writing in an inherent area of your expertise based on your education or experience even though it may deal generally with a subject within your official responsibility/
May receive compensation for teaching courses at certain educational institutions even if the subject is related to your official duties.  Seek ethics counselor advice.
May not use your rank or official position to promote your teaching, speaking, and writing.  May include it in a title or bio and, if the subject deals with an ongoing agency program or policy, must include a disclaimer.
Political Activities (JER 6-300; DoD Directive 1344.10; AR 600-20, para 5-3 and Appendices B & C).
Soldiers may not engage in partisan political politics.

May not use your position to solicit votes or contributions.

Registering to vote, voting, expressing an opinion, making monetary contributions are generally okay.

Gambling (JER 2-302).  Punitive Provision.
Gambling is prohibited on federally-owned or leased property or anywhere while on duty.

Rule allows private wagers in housing areas if based upon a personal relationship if IAW local laws.  But:  UCMJ may prohibit if a violation of punitive provisions regarding gambling with a subordinate.

PRinciples of Ethical Conduct
1.  Public Service is a public trust, requiring employees to place loyalty to the Constitution, the laws and ethical principles above private gain.

2.  Employees shall not hold financial interests that conflict with the conscientious performance of duty.

3.  Employees shall not engage in financial transactions using nonpublic Government information or allow the improper use of such information to further any private interest.

4.  An employee shall not, except as [provided for by regulation], solicit or accept any gift or other item of monetary value from any person or entity seeking official action from, doing business with, or conducting activities regulated by the employee's agency, or whose interests may be substantially affected by the performance or nonperformance of the employee's duties.

5.  Employees shall put forth honest effort in the performance of their duties.

6.  Employees shall not knowingly make unauthorized commitments or promises of any kind purporting to bind the Government.

7.  Employees shall not use public office for private gain.

8.  Employees shall act impartially and not give preferential treatment to any private organization or individual.

9.  Employees shall protect and conserve Federal property and shall not use it for other than authorized activities.

10.  Employees shall not engage in outside employment or activities, including seeking or negotiating for employment, that conflict with official Government duties and responsibilities.

11.  Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

12.  Employees shall satisfy in good faith their obligations as citizens, including all just financial obligations, especially those--such as Federal, State, or local taxes--that are imposed by law.

13.  Employees shall adhere to all laws and regulations that provide equal opportunity for all Americans regardless of race, color, religion, sex, national origin, age, or handicap.

14.  Employees shall endeavor to avoid any actions creating the appearance that they are violating the law or ethical standards. Whether particular circumstances create an appearance that the law or these standards have been violated shall be determined from the perspective or a reasonable person with knowledge of the relevant facts.
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SECTION I

SPECIAL STATUS PRIVATE ORGANIZATIONS


In accordance with statutory authority and DoD policy, there are three types of organizations that have “special status” concerning the type of support they receive:  National Military Associations; Federally Sanctioned Private Organizations; and the Boy/Girl Scouts of America.  “Special status” means that there is a specific federal statute or DoD policy or directive that authorizes certain types of support to the organization under appropriate circumstances.  It does not mean that unlimited support may be provided, nor does it mean that support must be provided at the expense of mission accomplishment or degraded readiness.  Finally, it does not mean that the Joint Ethics Regulation (JER) does not apply; the JER applies fully unless it is inconsistent with the specific statute or DoD policy or directive.

National Military Associations (NMA)


10 United States Code (U.S.C.)  § 2548 allows national military associations to receive support for annual conferences and conventions beyond that provided to other types of private organizations.  Under this statutory authority, the Assistant Secretary of Defense for Public Affairs designates which associations are authorized support for their annual conference/convention.  Support is authorized for only one conference/convention per year per association. Similar support cannot be provided to the regional or local chapters of any NMA or to veterans associations.  An explanation of the type of support that is permissible by law to DoD designated associations for their annual conference/conventions and the procedure to obtain DoD designation are outlined below.

Designated Associations



Adjutant General Association of the United States



Air Force Association



Association of the United States Army



Enlisted Association of the National Guard



Marine Corps League



National Guard Association of the United States



Navy League



Non Commissioned Officers Association of the United 

 

  States of America



Reserve Officers Association of the United States

Authorized Support

1.
Limited air and ground transportation.  Government travel and transportation resources are to be used for official purposes only.  “Official Purposes” are those that are essential to the successful completion of a DoD mission.  Accordingly, government air and ground transportation will not be used to support private individuals or organizations unless there is a direct benefit to the Army.  All situations involving transportation support for 
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private individuals or organizations should be coordinated with legal counsel.  Further, DoD employees may not use official transportation (air or ground) unless they are representing the DoD in an official capacity.


2.  Communications.  Limited communications support may be provided for such functions as—but not limited to—message distribution, communications system management, automation services, and use of portable radios and cellular phones.


3.  Medical Assistance.  Medical support may be provided only for support of emergency and lifesaving functions.


4.  Administrative Support.  Support may be provided for such functions as—but not limited to—typing, filing, photo copying, distribution processing, telephone answering, and accounting duties.  All support must be related directly to official conference events and should be of a reasonable duration, generally no more than two weeks prior to and one week after the officially announced dates of the conference or convention.


5.  Security support.  Support may be provided if local civilian resources are not sufficient.  A requirement for such support must be documented with official requests form local law enforcement agencies.

Requests for Designee Status


To be eligible for support, associations must be non-commercial in nature, national in scope, and focused on Active Duty, Reserve, and National Guard activities.  A private organization may submit a request for this special designation to the Army or directly to the Directorate for Community Relations, Office of the Assistant to the Secretary of Defense for Public Affairs (OASD-PA), The Pentagon, Room 1E776, Washington, DC  20301-1400, at least 30 days prior to the scheduled event.  If a private organization requests designation as an NMA from any level within the Army, the request must be submitted in writing and forwarded through appropriate channels, including the Community Relations Team, Office of the Chief of Public Affairs, 1500 Army Pentagon, Washington, DC  20310-1500, (703) 695-5732, DSN 225-5732, to SAPA-PCD.  Such request may be disapproved at any level.

Federally/DoD-Sanctioned Private Organizations


In accordance with DoDI 1000.15, the amount and type of support authorized for private organizations varies according to the authority under which they are organized.  Certain organizations are sanctioned by specific DoD authority or are Federally chartered.  These organizations provide important services to the Army family and thereby receive both reimbursable and nonreimbursable support from the Army.  Support for sanctioned organizations is usually addressed in stand-alone Army regulations.  Example are:

Army Emergency Relief (AR 930-4)



Credit Unions (AR 210-135)



Banking Institutions (AR 210-135)
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American National Red Cross (AR 930-5)



United Service Organization, Inc. (AR 930-1)



Labor organizations subject to Section 71, Title 5 U.S.C.

Boy/Girl Scouts of America


There are three circumstances in which scouting organizations may receive special support from the Army:  scouting organizations located overseas and world and national scout jamborees.

Overseas Support for Boy/Girl Scouts


In accordance with 10 U.S.C. § 2606 and DoD Instruction 1015.9, there are special rules for Boy/Girl Scout operations at U.S. military installations overseas.  These organizations are chartered by the Federal Government and are recognized for the support they provide to DoD personnel and their families assigned to overseas areas.  An information paper on support to scouting activities is at Appendix A.  


1.  Appropriated Funds.  Appropriated funds may be used to provide the following services on a non-reimbursable basis:


      a.  Transportation.  Transportation is authorized for personnel (and their household goods/baggage) of qualified scouting organizations to and from overseas assignments and while providing scouting support to DoD personnel and their families.  Transportation of supplies of qualified scouting organizations necessary to provide such support is also authorized.


      b.  Facilities and utilities.  Also authorized are office space for regular meetings and space for recreational activities; warehousing; utilities; and means of communication.


2.  Nonappropriated Funds.  Nonappropriate fund support for the scouting program shall not exceed 70% of the total cost of the scouting program.  Nonappropriated funds (NAF) may be used for:


      a.  Support to Scouts.  To provide the same authorized for youth activities programs in accordance with DoD Directive 1015.6.


      b.  Reimbursement of salaries and benefits.  Reimburse qualified scouting organizations for salaries and benefits of scouting employees for periods during which these employees perform services in overseas areas in direct support of DoD personnel and their families.  

      c.  Reimbursement of travel.  To reimburse travel to and form official meetings of the overseas scouting committee upon approval from the U.S. Unified Commander in the geographical area.  
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3.  Additional guidance on the limitations of support is discussed in DoDI 1015.9.

World and National Boy Scout Jamboree Support


10 U.S.C. § 2544, permits the Secretary of Defense to lend the Boy Scouts of America (BSA) cots, blankets, commissary equipment, flags, refrigerators, and other equipment, and to furnish, without reimbursement, services and expendable medical supplies for the use and accommodation of scouts, scouters, and officials who attend any national or world boy scout jamboree.  The U.S. shall incur no expense for the delivery, return, rehabilitation, or replacement of such equipment. The statute requires BSA to provide separate bonds for the safe return of loaned property and for the reimbursement of the actual cost of transportation furnished under the statute.  To the extent such transportation will not interfere with the requirements of military operations, transportation may be provided without expense to the U.S. Government and for those boy scouts, scouters, and officials of BSA certified by BSA as representing the BSA at any world or national boy scout jamboree, for property and equipment of scouts, scouters, and officials, and for property loaned to BSA by the Secretary of Defense.


The Secretary of Defense had delegated this authority and responsibility for support of jamborees to the Secretary of the Army.  Detailed guidance concerning authorized support is contained in AR 725-1, Special Authorization and Procedures for Issues, Sales, and Loans, Chapter 6.  

International Transportation Support for Girl Scout (GSA) Events


Under 10 U.S.C. § 2545, to the extent such transportation will not interfere with the requirements of military operations, the Secretary of Defense may provide, without expense to the United States Government, transportation from the United States or military commands overseas on vessels or aircraft for:


1.  Girl Scouts and officials certified by the Girl Scouts of the United States of America as representing that organization at any International World Friendship Event or Troops on Foreign Soil meeting that is endorsed by the National Board of Directors of that organization and is conducted outside the United States;


2.  United States citizen delegates coming from outside the United States to triennial meetings of the National Council of the Girl Scouts of the United States of America; and


3.  The equipment and property of such Girl Scouts and officials.


Before providing any transportation, the Secretary of Defense will obtain a bond from the Girl Scouts of the United States of America sufficient to cover reimbursement of the actual costs of transportation furnished.
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SECTION II

GENERAL RULES


Section I summarizes support specifically authorized by statute and DoD policy to “special status” private organization defined as NMAs, DOD-sanctioned organizations, and the BSA/GSA.  These “special status” organizations are not the only private organizations that may be supported, nor may the support described in Section I be the only support provided “special status” organizations.


This section addresses support authorized private organizations under DoD 5500.7-R, Joint Ethics Regulation (JER), Chapter 3.  Delineated below are some key points describing the government’s role and Army employee responsibilities in dealings with private organizations.  These points are intended to familiarize senior leader with the issues concerning support to private organizations only.  Because the JER is somewhat complex, senior leaders should consult with their support legal advisor or ethics counselor when issues concerning support to private organizations arise.

Official Relationships with POs


In their official capacities, Army employees (whether military or civilian) must be neutral in their dealings with private organizations to avoid the appearance of favoritism.


Because the Army does not play favorites, what the Army permits one organization to do, it must be ready to permit other similar types of private organizations to do.


As good stewards of tax dollars, Army officials keep attendance at private organization conferences to the minimum necessary to perform the Army mission and satisfy public relations and professional development requirements.  


Appropriated funds (APF) and nonappropriated funds (NAF) may not be transferred, nor other assets given, to a private organization, except as authorized by law.


Army employees (military and civilian) may not use their titles, offices, or positions to officially endorse an organization or its activities beyond what is permitted by the JER,  para. 3-210 (e.g., fundraising for the Combined Federal Campaign and Army Emergency Relief).


Without reference to specific organizations, Army personnel may be encouraged to join, support, and participate in service, professional, recreational, and benevolent organizations.  Officials may describe various organizations and their goals, objectives, and activities; however, they cannot favor one over another.


A subordinate may not be appointed a unit point-of-contact for an organization’s membership drive nor may privileges be awarded for the highest membership or participation rate in a private organization.

Army officials may not encourage their subordinates to participate in a particular private organization either in a formation, on Army letterhead, or by any other official action.


Army officials may not require subordinates to explain a decision not to join or participate in private organization.


Commanders and supervisors may not require subordinates to attend meetings to learn about and/or join a private organization.


Private organizations may not receive special treatment because they espouse Army goals or support the military community.


Army officials perform oversight of organizations allowed to meet on Army property only to the extent necessary to ensure compliance with DoD and Army policy.


Activities that have the potential to create a conflict or the appearance of a conflict of interest are to be avoided.  An actual conflict of interest exists when an Army employee participates in an official Government matter that will have a direct and predictable effect on the financial interest of the Army employee or any organization for which the Army employee is an officer, director, trustee, or employee.  NOTE:  An appearance of a conflict of interest can arise in different ways.  One example of an appearance is when an Army employee participates in an official Government matter to which a private organization is a party or represents a party, and the employee is an “active participant” in that organization.


The Army may provide support for certain events conducted by private organizations IAW JER 3-211.  Examples of support that may be included are:  speakers, panel members, or other participants and, on a limited basis, Army equipment.


The Army may also provide limited support to civic and community organizations when the support also qualifies as “Innovative Readiness Training.”  For example, rather than having engineers conduct a training exercise by building a bridge on a firing range, under the authority of this program, they could build a bridge for a local community that is not otherwise able to afford one.  This program is administered under the authority of 10 U.S.C. 2012 and DoDD 1100.20.  SJA involvement is necessary for its execution.


Allowing certain private organizations to conduct briefings, routinely, at official Army functions and mandatory training implies Army endorsement and creates the appearance that membership in certain organizations is officially sanctioned by government (JER 3-209).


Commanders may permit private organizations to meet and function on Army installations IAW DoDI 1000.15 and locally developed procedures.


Commanders may allow postings of membership information on non-official bulletin boards or placement of brochures in common areas, if all organizations have equal access.

Employees may not officially endorse or officially participate in fundraising for any organization beyond that permitted by the JER, para. 3-209 and 3-211.


When deciding whether to participate in or support events with organizations, IAW JER para. 3-211(a), Army officials must ensure that expenditures of time and resources are of direct benefit and interest.  If there is a legitimate government interest and purpose for Army participation in a private organization event, Army employees may participate and TDY is authorized.  Not only are commanders and supervisors accountable to ensure that any support provided is in accordance with the JER and other applicable laws and regulations, but also that the amount of support is appropriate taking into account budgetary constraints and mission accomplishment.


IAW the JER, para. 3-201, Army officials may be appointed to act as bona-fide liaisons with organizations if there is a significant and continuing Army interest to be served.  If an individual is an officer, director, or active participant in a private organization, the individual may not be an Army liaison to that organization.


Liaisons may participate in, and vote on, matters of mutual interest to the Army and the organization.  They may not participate in membership drives or similar activities.  


If an individual has questions about the ethical, legal, or regulatory constraints on participation in a private organization, that individual should consult with the appropriate ethics counselor or legal advisor.


Except as discussed in Section I, Government services may not be used for private organizations—legal, audit, transportation, postal, printing, data processing, clerical, financial, management, purchasing, copying, etc.


Army authorities may allow organizations to use Army facilities (including utilities and in-place equipment) under license or lease agreements when in the best interest of the Army, and in accordance with governing regulations.


Employees may not personally solicit subordinates or prohibited sources for membership or contributions during fund raising campaigns or allow their names to be used in a solicitation that targets subordinates or prohibited sources.  (5 C.F.R. § 2635.702 and .808)


Employees do not coerce, influence, or compel other employees to join private organizations.


Employees may participate in their official capacities as speakers and panel members at conferences, seminars, or similar events sponsored by private organizations subject to limitations in 31 U.S.C. 1345 and JER, para. 3-207 and 3-211, and applicable public affairs regulations.


Army speakers may not participate in partisan or political gathering IAW AR 360-61.

Speeches by DoD employees at events sponsored by non-federal entities are not precluded when the speech expresses an official DoD position in a public forum, IAW public affairs guidance.
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The ASD(PA) approves community relations exhibits at national conventions of private organizations IAW AR 360-61.


Local SJAs should be consulted when Co-sponsorship agreements are under consideration.  (JER changes regarding Co-sponsorship are pending.)

Management of Non-Federal Entities in an Official Capacity


A new statute, 10 U.S.C. § 1033, authorizes DoD employees, in the course of official duties, to participate in management of “designated” non-Federal entities.  It is important to note that this law has a specific and limited impact.  Very few non-Federal entities will be “designated,” under the law and when participation is approved, it will only be for limited purposes.


To participate in management of a “designated” organization, individuals must be approved by the Secretary of the Army on a case-by-case basis.  Secretarial authorization will be in writing, will identify the individual, the entity in which the employee will participate, and specify the capacity in which the employee will participate.


When employees have been authorized to participate in management of a non-Federal entity, they will not be allowed to participate in internal management or day-to-day operations.  Employees may not receive compensation from the organization.  Further, Congress specified that appropriated funds will not be used to pay for the employee’s participation in the organization, to include travel expenses.  Finally, the statute bars employees from being assigned as a primary duty to work full-time on the non-Federal entity’s business.  The practical effect of this authorization is that Army employees may only participate in management of activities that have relevance to Army programs.


The DoD General Counsel has responsibility for designating organizations.  Army Emergency Relief, Air Force Aid Society, Navy-Marine Corps Relief Society, and Coast Guard Mutual Assistance have been designated as eligible organizations.  The DoD General Counsel may also designate any of the following:


- An entity that regulates and supports the athletic programs of the service academies 

               (including athletic conferences);


- An entity that regulates international athletic competitions (such as the U.S. 

               (Olympic Committee);


- An entity that accredits service academies and other DoD schools; 


- An entity that regulates the performance, standards and policies of military


   health care (including health care associations and professional societies).


Requests for designation must be submitted in writing to the General Counsel.  Designations, and the individuals authorized for participation, will be published in the Federal Register.  (An information paper on management of private organizations is at Appendix B).
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Personal Relationship with POs


Participation in a private organization is a personal decision.  Employees may not be coerced or influenced to join or participate.

If an individual has questions about the ethical, legal, or regulatory constraints on participation in a private organization, that individual should consult with the command ethics counselor or other appropriate Army attorneys.


An officer or civilian employee who is an officer or director of a private organization may not participate in official Army matters affecting the financial interests of that private organization even though someone else makes the final decision (18 U.S.C. § 208).


If an employee is an officer, director, or employee of a private organization, was recently an officer, director or employee of the organization or is otherwise an active participant, the employee should not participate as an Army official in such matters as permitting the organization to use space on an installation, engaging in cooperative efforts with the organization, approving or recommending approval of other employees’ TDY or permissive TDY to attend a training seminar sponsored by the organization, determining agency interest for an employee to attend a “widely attended gathering” sponsored by the organization, and approving an employee’s acceptance of travel benefits under 31 U.S.C. § 1353.  (18 U.S.C. § 208; 5 C.F.R. § 2653.502)


An employee who is not an officer or director of a private organization, but who is an active participant in a private organization, must consider the appearances and probably should not participate in official Army matters if the private organization is a party to, or represents a party to, the matter (5 C.F.R. § 2635.502).


Generally, military officers and civilians may not personally seek official action on behalf of non-Federal organizations.  (18 U.S.C. § 205)  However, when the organization is composed primarily of DoD employees and dependents, they may represent such organizations in discussions with the Army on matters of mutual interest.


Army employees may not accept positions as officers, directors, or similar positions 

offered because of their official duty positions (JER para. 3-301) with exceptions very limited.


Employees may not use their office, title, or position in connection with their personal participation in private organizations.  


Employees may be given time off without being charged leave and may use some government resources in their personal participation with private organizations (e.g., writing papers for professional associations  or certain community support activities) under the limited circumstances discussed in the JER, paras. 2-301, 3-300b, 3-300c, 3-305.

DoD employees, in their personal capacity, may join and participate in organizations.

Purely personal, unofficial efforts to support fundraising outside the workplace and off of Army installations is not prohibited, when efforts do not imply Army endorsement and when no official time or resources are used.  An information paper at Appendix C discusses fundraising issues in detail.

SECTION III

WAR STORIES

(YOU be the judge!)

The Fort Brown Chief of Staff, a member of  an off-post chess club, sponsored by the local YMCA, calls the G-1 and asks that the chess club’s application to hold meetings on post be moved to the top of the pile.  VIOLATON!  (Use of public office for personal/private gain, conflict of interest; acting as an agent for a private organization before the federal government- -18 U.S.C. § 205)

During a membership campaign for the National Enlisted Association of America (NEAA), the 802d Military Intelligence Brigade command sergeant major gives a cocktail party to recognize the new president of the NEAA.  She has invited all senior enlisted personnel living within 50 miles.  After a toast to the guest of honor, she has an official photograph taken and hands each guest a printed pocket calendar listing NEAA membership benefits and the local chapter’s phone number and address.  VIOLATION!  (Appearance of official participation in a membership drive, misuse of government resources- -JER, para. 3-210 and 3-305)

In the division commander’s outer office, a display contains information about professional organizations.  Included are a “please take” sign and brochures for 5 military-related associations and 10 technology-oriented national organizations.  OK!   (Such displays are permissible when displays are open to contributions from other similar organizations) 

After arriving at a new duty assignment, LTC Jones is asked by his new commander, an officer of the Assembly of Uniformed Services Association (AUSA), to explain why he is not a member of AUSA.  VIOLATION!  (Coercion for the benefit of a private organization- -5 C.F.R. § 2635.702(a))

The Fort Smith Chief of Staff accepts an appointment to the Board of Directors for the local Chamber of Commerce that was offered because of her duty position.  VIOLATION!  (You cannot serve as a director of an organization offered because of your official position- -JER 3-301; and you cannot serve as a director of an organization in your official capacity without prior approval of the DOD DAEO (the DoD General Counsel), approval of which will not be forth coming without a statutory basis for the request- -JER, para. 3-202)

The commander of XX Corps allows his duty position be used on the letterhead of the Humane Society of the United States.  VIOLATION!   (Improper endorsement- -5 C.F.R. § 2635.702; JER, para. 3-300)

The civilian personnel officer at Fort Paper solicits subordinates to join the Toastmaster’s Club via E-Mail and at staff meetings.  

VIOLATION!   (Misuse of public office, appearance of official endorsement- -5 C.F.R. § 2635.702; JER, para. 3-209 and 3-210)

The garrison commander at Fort Sumter, a member of Aviators Association of America (AAA), actively participates in the association’s activities.  He also decides who in the command will attend AAA’s national convention in an official capacity.  VIOLATION!    (Appearance of conflicts of interest- -5 C.F.R. § 2635.502; JER, para. 3-203 and 3-204)

An Assistant Secretary of the Army, who previously soldiered in an Armored Division, provides to the Society of Army Tankers (SAT) an official photograph and letter on official letterhead pointing out the benefits of membership in the Society.  The letter and photo will be used in membership drives.  VIOLATION!    (Misuse of public office, appearance of official endorsement- -5 C.F.R. § 2635.702; JER para. 3-209 and 3-210)

Major Smith is a member of the Association of American Cavalrymen that sponsors a car wash to raise funds.  Major Smith helps wash cars during his off-duty time. OK!   (Fundraising in a personal capacity is permissible- -5 C.F.R. § 2635.808 ( c ); JER, para. 3-300)

Captain Day, a finance officer, has her supervisor’s approval and is writing a paper that she will present at the national conference of the Organization of Army Comptrollers.  The topic is related to her official position and preparation of the paper has not interfered with her official duties.  She has used government equipment to prepare the paper.  

OK!   (Use of government equipment under these circumstance is permissible- -JER, para. 3-300)

Colonel Johnson is the treasurer of the Military Intelligence Association of America (MIAA) and is responsible for MIAA’s monthly billing statements for dues.  He tasks his secretary to prepare statements during duty hours on government equipment.  VIOLATION!  (Misuse of government resources and time- -5 C.F.R. § 2635.704, .705; JER, para. 3-305b)
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The Deputy Commanding General at Fort Wall attends a fundraising banquet held on behalf of the local American Society for the Prevention of Cruelty to Animals (ASPCA).  He is in uniform, sits at the head table, and makes a speech encouraging contributions.  VIOLATION!  (No official support of fundraising for private organizations- -5 C.F.R. § 2635.808; JER, para. 3-210)

Colonel Ping, assigned to HQs, TROOPSCOM, is an active member of the Fall River Graduate School Alumni Association.  He visits the Commander of MDW in an effort to convince him to reverse a recent denial of the association’s request for certain support.  After discussing his concerns with the MDW commander, Colonel Ping flies back to Atlanta and completes a travel voucher for per diem and transportation expense reimbursement.  VIOLATION!  (Using appropriated funds and official time for personal business, government employee acting as an agent for a non-federal agency, using government position to further personal interests- -18 U.S.C. § 205; 5 C.F.R. § 2635.702, .704, .705)

Sergeant Lee conducts door-to-door solicitation for the American Cancer Society (ACS) during annual fundraising drives.  Several junior enlisted personnel with whom the sergeant works live in the area he canvasses.  In the process of solicitation, he knocks on doors and pitches the ACS and its need for money.  The sergeant does not knock on doors of the enlisted personnel with whom he has an official relationship- another volunteer in the community does that.  OK!   (Avoided coercion, fundraising in personal capacity is allowed- -5 C.F.R. § 2635.808 ( c ); 

JER, para. 3-300a)

A unit commander appoints a unit point-of-contact for the local Military Spouse Organization membership drive.  VIOLATION!  (Misuse of position, misuse of government resources, endorsement of a private organization, official participation in membership drive- -5 C.F.R. § 2635.702, .705; JER, para. 3-209 and 3-210)

The Assistant Secretary of the Army for International Affairs, ASA(IA), is the treasurer of the General Officer/SES Organization of Federalists.  In her official capacity, she approves TDY for several members of her staff to attend the GOSOP annual symposium.  VIOLATION!  (Conflict of interest- -18 U.S.C. § 208; 5 C.F.R. § 2635.402; JER, para. 3-300d)
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An officer of the Coalition of Enlisted Personnel (CEP) participates in a Leadership Development graduation ceremony at Fort James.  CEP appointment cards are in each chair when attendees arrive.  When the CEP presenter is introduced, attendees are told that his organization is the only one authorized to sell insurance on the installation.  VIOLATION!  (Implies endorsement- -JER 3-209 and 3-210; violates commercial solicitation rules- -AR 210-7)

Mr. Civilian circulates information about the annual Combined Federal Campaign and collects donations during duty hours.  OK!   (CFC and AER fundraising permitted in duty status, during duty hours- -5 C.F.R. § 2635.705 and JER, para. 3-210)

The president of the Ladies Auxiliary of Warriors (LAW), a Camp Reno employee, contacts the Nonappropriated Fund Contracting Office.  She asks for assistance in writing an agreement with a company that will be a concessionaire at an upcoming LAW event.  The contracting official advises that he cannot provide such service; he suggests that she contact members of other organizations who have engaged in concession agreements.  OK!    (You can direct people to appropriate resources, but you cannot provide unauthorized services- -DODI 1000.15 and 

JER 3-305b)

The installation commander at Fort Purple has allowed sole or exclusive use of Army facilities by the Association of Community Members without initiating a license or lease agreement.  VIOLATION!    (AR 405-80)

Captain Green, Commander, A Company, is a member of the National Association of Officers (NAO).  He directed his soldiers to sell raffle tickets for NAO’s major fundraising event during duty hours while in a duty status.  VIOLATION!   (Misuse of position/ resources- -5 C.F.R. § 2635.702, .705; JER, para. 3-210 and 3-300)

Colonel Crawford, Director of Engineering and Housing, is the President of the National Housing Association of the Army (NAA).  NAA is having computer problems, so Colonel Crawford asks one of his subordinates with computer expertise to assist NAA in fixing its problems.  The subordinate uses his lunch or leave to go to NAA Headquarters and works on their computers. VIOLATION!   (Misuse of position- - 5 C.F.R. § 2635.702; JER, para. 3-305b)
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At his weekly staff meeting, the Commander, XXI Corps, a member of the National Officers Association (NOA), announces that his command will provide speakers and other limited support (including the loan of a sound system and soldiers necessary to operate it) for NOA’s upcoming regional conference.  He has decided that the conference will be useful for the local military community and will not detract from mission accomplishment.  OK!   (Assuming all other criteria in JER para. 3-211 are met; also, mere membership in an organization does not create a conflict or an appearance of a conflict of interest issue.)

The G2 at XXII Corps is the treasurer of the Electronic Surveillance Association (ESA).  He decides who in his office attends ESA’s national conference by selecting those individuals who have done the most work for ESA during the year. VIOLATION!   (Conflict of interest, misuse of personnel/resources/position, endorsement- - 18 U.S.C. § 208;  5 C.F.R. § 2635.702, .704, .705; JER, 3-209)

LTC Speer, Acting Director of Resource Management at Fort Samson, used Army letterhead and his official signature block to strongly encourage membership amongst his subordinates in the Comptrollers of America.  The Chief of Staff is made aware of LTC Speer’s action, and advises LTC Speer and all members of his staff that this type of endorsement is improper.  LTC Speer apologizes to his subordinates for the error.  OK!    (Good leadership; the Chief of Staff recognized the misuse of official position and that an Army official may not endorse a private organization- -5 C.F.R. § 2635.702; JER, para. 3-210)

When the Under Secretary of Procurement visits installations, his schedule usually includes a dinner meeting with the local chapter of the Association of Contractors (AOC).  Generally, functions are at the O’Club, and most attendees are installation employees and local community leaders.  When it is brought to his attention that the media coverage of his visits to military installations focuses on attendance at AOC gatherings, rather than the installation, he directs his staff to ensure that future visits do not include his attendance at AOC meetings.  He will, however, speak at command sponsored functions which could include guests from the community. OK!    (Good leadership; the Under recognizes his public relations role and implications of endorsement or preferential treatment of a specific organization.  The installation will get the media coverage, not the organization)
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SECTION IV

REFERENCE LISTING
The following list of Army regulations, Department of Defense Directives and Instructions, and United States Codes is provided as a quick reference should you require information concerning a specific subject area.  This is not an all inclusive listing.  Questions or concerns regarding support should be directed to your command legal office.

Department of the Army Regulations

AR 1-100………….Gifts and Donations

AR 1-101………….Gifts for Distribution to Indivduals

AR 1-211………….Attendance of Military and/or Civilian Personnel at 

     Private Organization Meetings

AR 11-2……………Management Control

AR 25-1……………The Army Information Resources Management Program

AR 37-60…………..Pricing for Materiel and Services

AR 58-1……………Management, Acquisition, and Use of Administrative 



     Motor Vehicles

AR 70-26…………..Department of the Army Sponsorship of Unclassified



      Scientific or Technical Meetings

AR 210-7…………..Commercial Solicitation on Army Installations

AR 215-1…………..Administration and Operation of Morale, Welfare, and Recreation



     Activities and Nonappropriated Fund Instrumentalities

AR 220-90…………Army Bands

AR 360-61…………Community Relations

AR 405-80…………Management of Title and Granting Use of Real Property

AR 600-20…………Army Command Policy

AR 600-29…………Fund-Raising Within the Department of the Army

AR 725-1…………..Special Authorization and Procedures for Issues, Sales, and



      Loans

AR 840-10…………Flags, Guidons, Streamers, Tabards, Automobile and Aircraft Plates

AR 870-20…………Museums and Historical Artifacts

Department of Defense Directives/Instructions:

DOD 5500.7-R.…...Joint Ethics Regulation

DODI 1000.15…….Private Organizations on DoD Installations

DODI 1015.9……...Professional United States Scouting Organization



     Operations at United States Military Installations



     Located Overseas

DODD 1100.20…..Support and Services for Eligible Organizations and Activities



     Outside the Department of Defense

DODD 1344.7…….Personal Commercial Solicitation on DoD Installations

DODD 4500.36…...Management, Acquisition, and Use of Motor Vehicles

DODD 5410.18…...Community Relations

DODI 5410.19….....Armed Forces Community Relations

DODI 5410.20…......Public Affairs Relations with Business and Non-governmental



      Organizations Representing Business

United States Code and Code of Federal Regulations:

5 CFR, 2635………Standards of Ethical Conduct for Employees of the Executive Branch

5 U.S.C. 4110…….Expense of Attendance at Meetings

5 U.S.C. 4111……Acceptance of Contributions, Awards, and Other Payments

10 U.S.C. 2012…...Support and Services for Eligible Organizations and Activities



   Outside Department of Defense

10 U.S.C. 2544…...Equipment and Other Services:  Boy Scott Jamborees

10 U.S.C. 2545…...Transportation Services to:  International Girl Scout Events

10 U.S.C. 2548…...National Military Associations:  Assistance at National Conventions

10 U.S.C. 2606…...Scouting:  Cooperation and Assistance in Foreign Areas

18 U.S.C. 205....…Activities of Officers and Employees in Claims against and other Matters



   Affecting the Government

18 U.S.C. 208…....Acts Affecting a Personal Financial Interest

31 U.S.C. 1353......Acceptance of Travel and Related Expenses from Non-Federal Sources

37 U.S.C. 412……Appropriations for Travel:  May Not be Used for Attendance at Certain



   Meetings


SECTION V - Appendix
INFORMATION PAPER

DAJA-SC 

       7 October 1998
SUBJECT:  Army Relations with Boy Scout Organizations

1.  PURPOSE:  To provide information on official Army relations with, and support to the Boy Scouts.

2.  FACTS:

  a.  Prohibited Activities.
     (1)  Fundraising and Membership Drives.  No official endorsement or participation in Boy Scout fundraising or membership drives is allowed. (Joint Ethics Regulation (JER), DOD 5500.7-R, para. 3-210)

     (2)  Endorsement or Sanction.  Official endorsement or sanction may be neither stated nor implied, and Army officials may not give preferential treatment to the Boy Scouts. (JER, para. 3-209).  However, as noted below, there are statutes authorizing specific support to overseas scouting, and to Jamborees.  Commanders may support Boy Scout events (as opposed to fundraising) where there are legitimate community relations, morale and welfare, or other DOD interests.

     (3)  Official Participation in Management.  Army personnel may not participate in management of the Boy Scouts in their official capacities.  However, they may be appointed as official liaisons when there is a continuing Army interest in discussion of matters of mutual interest. (JER, para. 3-201; 3-202)

     (4)  Conflicts of Interest.  Army personnel may not take official actions that affect the financial interests of the Boy Scouts if they are an officer, director, or employee of the organization. (18 U.S.C.  208)  Even if Army personnel are not officers in the Boy Scouts, if they are "active participants" in scouting, they should refrain from taking official actions which affect the Boy Scouts interests in order to avoid the appearance of favoritism. (5 C.F.R. § 2635.502)  An "active participant" is someone, such as a Scoutmaster, who does not necessarily have input to organization policy, but has a visible and significant role with the Scouts. 

     (5)  Gratuitous Membership.  Army personnel may not accept an office, directorship or similar leadership position in the Boy Scouts offered because of their official duty position. (JER, para. 3-201)

Appendix A-1

DAJA-SC

SUBJECT:  Army Relations with Boy Scout Organizations

b.  National and International Jamborees.  The Army may provide the following services to national and world Jamborees.  Prior to these types of support being provided, the Boy Scouts must provide a bond to cover the items and the risk of loss or damage costs associated with transportation. (10 U.S.C. § 2544)

     (1)  Loan of cots, blankets, commissary equipment, flags, refrigerators, and other equipment;

     (2)  Services and expendable medical supplies, as available, without reimbursement;

     (3)  Transportation, as available, without expense to the U.S. Government, and which does not interfere with military operations.

     (4)  In the case of a Jamboree held on a military installation, DoD may provide personnel and logistic support at the military installation, in addition to the areas of support listed in the three paragraphs above.  (10 U.S.C. § 2544(g)).

  c.  Overseas Scouting.  Subject to various levels of delegation and authorization, the Army may provide overseas scouting organizations transportation, office space, recreational space, warehousing, utilities, and communications without seeking reimbursement. (10 U.S.C. § 2606).  DOD Instruction 1015.9 should be consulted before deciding what support to provide for overseas scouting activities.

  d.  Marksmanship.  As part of the civilian marksmanship program, the Army may issue ammunition and loan weapons, targets and related equipment to qualified Boy Scout troops.  (Promotion of Practice With Rifled Arms, AR 920-20, paras. 3-5; 3-6(i))

  e.  Use of DOD Property. 

     (1)  On a limited basis, commanders may authorize the use of DOD equipment (and manpower to operate the equipment) in support of Boy Scout activities which are legitimate community relations events or provide genuine benefit to the morale and welfare of the military community. (JER, para. 3-211; see also, 10 U.S.C. § 2012) Commanders must determine that:

         (a)  there is no interference with unit readiness and mission accomplishment;

         (b)  support serves a legitimate Army interest, such as community relations; (Community Relations, AR 360-61, Chap. 3)

(c)  the event is of interest and benefit to the local civilian or military community as a whole;
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         (d)  the command is willing and able to provide support to other similar events and organizations (such as Girl Scouts);

         (e)  no admission fee beyond reasonable cost is charged either for the whole event or for that part supported by DOD, or that the DOD support is incidental to the event.

     (2)  Installation commanders may authorize use of space for Boy Scout meetings and storage of equipment. (Private Organizations on Military Installations, AR 210-1)  

     (3)  Government equipment may be loaned or rented if there is no interference with mission accomplishment. However, the Boy Scouts may not use installation auditing, data processing, financial management, legal, or purchasing services. (Special Authorization and Procedures for Issues, Sales, and Loans, AR 725-1, Chap. 6)

     (4)  Army personnel who volunteer to participate may be given uncharged leave (a "permissive TDY") to support Boy Scout events that otherwise meet the requirements of a community relations event. Leaves and Passes, AR 600-8-10, para. 5-32k. 

                                                                                             Mr. Novotne/DSN 425-6713

                                                                                             Novotah@hqda.army.mil
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14 August 1998

SUBJECT:  Official Participation in Management of Private Organizations

1.  PURPOSE:   To summarize recent changes to private organization management rules.

2.  FACTS:

     a.  On 6 August 1998, Change 4 to the Joint Ethics Regulation(JER), DOD 5500.7-R

was signed.  The Change involves two subjects: designation of public areas for fundraising and management of private organizations.  The Change clarifies that post and facility commanders have authority to designate  areas of the post that are open to the public for fundraising purposes.  When an area, such as the entrance to a building, has been so designated, it is not governed by restrictions on fundraising in the federal workplace.

     b.  Official Management of Private Organizations.  Congress recently passed 10 U.S.C. § 1033, authorizing DoD employees, in the course of their official duties, to participate in management of "designated" non-Federal entities.  The statute requires implementing regulations.  Change 4 is that regulation

         (1)  To participate in management of a "designated" organization, individuals must be approved by the Secretary of the Army on a case-by-case basis.  Secretarial authorization must be in writing, identify the individual employee, the entity in which the employee will participate, and specify the capacity in which the employee will participate. 

         (2)  Limitations.

                (a)  Employees are not allowed to participate in internal management or day-to-day operations.

                (b)  Employees may not receive compensation from the organization.  

                (c)  Appropriated funds will not be used to pay for the employee's participation in the organization, to include travel expenses.  

                (d)  Employees will not be assigned as a primary duty to work full-time on the non-Federal entity's business.

                (e)  The net effect of the limitations is that Army employees may only participate in management of questions that have relevance to Army operations.  
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        (4)  "Designated"  Organizations.  Under the statute, the DoD General Counsel  designates eligible organizations.  Change 4 designates Army Emergency Relief, Aid Force Aid Society, Navy-Marine Corps Relief Society, and Coast Guard Mutual Assistance as eligible organizations.  The DoD General Counsel may also designate:

                 (a)  Entities that regulate and support the athletic programs of the service academies (including athletic conferences);

                 (b)  Entities that regulate international athletic competitions (such as the U.S. Olympic Committee);

                 (c)  Entities that accredit service academies and other DoD schools; and,

                 (d)  Entities that regulate the performance, standards and policies of military health care (including health care associations and professional societies).

                 (e)  Requests for designation must be submitted in writing to the General Counsel.  Designations, and the individuals authorized for participation, will be published in the Federal Register.
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SUBJECT:  Support to Private Organization Fund-Raising
1.  PURPOSE:  To provide information on a Post Commander’s ability to have fund-raising activities in support of a non-Federal entity (NFE).

2.  FACTS:

a.  A Post Commander may provide logistical support to NFE fundraising activities on his installation only if he has obtained permission, in advance, from the Office of Personnel Management (OPM).  The reason for this rule is that most NFEs are affiliated with the Combined Federal Campaign (CFC). As such, all fund-raising by the organization should be within the context of the CFC.  This rule would also apply to a local chapters which are affiliated with the CFC. [NOTE: OPM has indicated that, generally, it will not approve exceptions for fund-raising outside of the CFC.]


Example:  The local Amvets chapter, a CFC affiliate, wants to host a fund-raising 10K race on post and asks for logistical support.  Without OPM approval, the Post Commander cannot approve either the race or the support.


b.  The exception to this general rule is when the NFE fund-raising event is in direct response to an OPM approved emergency or disaster relief appeal.


Example:  A branch of the local river has flooded in a nearby community.  The President has designated the area eligible for Federal disaster relief, and OPM has announced that Federal agencies may allow employees to collect food, blankets and funds to assist victims of the flood.  The Post Commander may authorize soldiers and employees to use official time and resources to collect donations to be given to the Red Cross for relief in this disaster.


c.  OPM permission is not required if the event raises gifts-in-kind such as food, clothing or toys, rather than funds.


Example:  The United Way sponsors a Food Bank for needy families.  They have asked for access to the post housing area to conduct the collection.  The Post Commander can approve the request. 


d.  OPM approval is not required if the fund-raising does not occur in the Federal workplace.  The Federal workplace includes, by definition, the entire DoD installation.  The installation commander may, however, designate limited areas as public places on the installation where similarly situated groups may solicit funds.
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Example:  The Red Cross has asked whether it can set up a card table and a “Cross Your Heart” display soliciting donations outside of the PX on Valentine’s Day weekend.  In the past the Post Commander designated this area as a public area.  He has authorized both the Girl Scouts to sell cookies and the Disabled American Veterans to sell poppies in this area.  The Commander has the authority to authorize the Red Cross appeal in the same place because it is a designated public area, and similar organizations have been granted access in the past.


e.  After obtaining OPM approval for an on-post an NFE fund-raising event, a commander may provide logistical support.  On a limited basis, DoD facilities and equipment (and the personnel necessary for proper use of the equipment) may be provided when the head of the DoD command determines:



(1)  The support does not interfere with the performance of official duties and does not detract from readiness.



(2)  The support promotes legitimate DoD community relations, public relations or recruiting interests, or military training objectives can be met by providing the support.



(3)  The event is appropriate for DoD support.



(4)  The command is able and willing to provide the same support to comparable events sponsored by similar organizations.



(5)  No admission fee beyond the reasonable cost of the event itself will be charged, or no fee will be charged for that portion of the event supported by DoD.  (That is, DoD support to an event must be incidental to the fund-raising purpose, and cannot be the basis of the fund-raising.) 



(6)  The support is not restricted by other statutes. 

Example:  The USO has obtained OPM approval to conduct a fund-raising concert in conjunction with the CFC.  Local celebrities and entertainers have offered their services.  The USO has asked if the post theater may be used for the concert. Use of the post theater can be authorized.  (This scenario is a good example of how DoD may support a fund-raising event without directly contributing assets to the fund-raising itself.)
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    �Only enlisted soldiers may be reduced by courts-martial.


    �A Summary Court-Martial may impose confinement and hard labor without confinement


      only on soldiers in the grade of E-4 and below.


    �A Special Court-Martial may impose confinement only on enlisted soldiers.


     �In order to impose a BCD, A Special Court-Martial must:


           (1)  Be convened by a General Court-Martial Convening Authority.


           (2)  Have a military judge detailed (Unless a military judge cannot be detailed because of physical


                  conditions or military exigencies).


           (3)  Have a defense counsel within the meaning of Article 27(b), U.C.M.J., detailed.


           (4)  Have a verbatim record of trial prepared.			 


     �A General Court-Martial may impose the death penalty when authorized by Part IV, MCM, 1984, and the


       conditions in R.C.M. 1004 are met.
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